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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3283 
P. J. NESS, Plaintiff in E~ror, 
versus 
LEATHA MANUiiJL, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Justices of the Supreme Court of Avperils 
of Virginia: 
Your petitioner, P. J. Ness, is ag·grieved by the final order 
of the Circuit Court of Elizabeth City County, Virginia, en- . 
tered in the above entitled case on January 18, 1947, whereby 
it was adjudged that the plaintiff recover from the defend-
ant the sum of Ten Thousand Dollars ($10,000.00) with costs 
and interest from November 22, 1946. 
For the sake of convenience and clarity the parties wil1 be 
referred to as plaintiff and defendant under their status in 
the trial court, the petitioner, or plaintiff in error, having 
been the defendant below and the defendant in error having 
been the plaintiff below. , 
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2* •I. STATEMENT OF FACTS. 
This suit was brought to recover for personal injuries sus-
tained by the plaintiff in an automobile accident which oc-
curred ab.out 1 :50 P. M. on Sunday, July 7, 1946, at the in-
tersection: of Virginia Route 258, and the Aberdeen Road, in 
Elizabeth City County. 
· The defendant, driving a 1946 Buick Sedan, collided at 
the intersection of the above roads with a 1941 Plymoutl1 
Coach driven by J. W. Manuel, plaintiff's husband, in which 
she was riding as a guest. 
Route 258, com~only known as the Military Highway, is 
an arterial highway of conc1•ete twenty-two (22) feet wide 
leading from Fortress Monroe west to the James River 
-Bridge, at Newport News. The Higl1way east of its inter-
Aection with the Aberdeen Road is curved for some distance 
but straightens at the intersection and is straight for a con-
siderable distance beyond, to the west. The Aberdeen Road 
is made of crushed stone, is broader on the south of the high-
way, narrower on the north, and has a stop sign set thirty 
(30) feet from the edge of the concrete highway: 
Mr. Manuel, plainti:ff 's husband, was driving north on the 
Aberdeen Road, intending to cross the highway wllile the 
defendant was travelling west on the highway. The evidence 
introduced py the plaintiff was to the effect that Mr. Manuel 
approached the intersection slowly and came to a comnlete 
stop with his front wheels opposite the stop sign (R., p. 
!l* 30); that be looked to the left, tllen to *the rie:ht, then 
back to the left, then shifted into low gear and had pro-
ceeded at a speed of two or three miles per hour a distance 
of fifty ( 50) feet without ever ag_ain looking to the right 
\\fhen he was struck by the Ness car, which he saw out of the 
corner of his eye just before the collision. Mrs. Manuel, the 
nlaintiff, remembers nothing of what occurred. State Officer 
Logan reached the scene some twenty or twenty-five minutes 
after the accident occurred, located on a diagram the position 
of the cars and measured the skidmarks of defendant's tires 
· as. 67.6' in a straight line on his right side of the highway, end-
ing at. the point of collision, which is placed in the northwest 
quadrant of the intersection. Pictures of the Manual auto-
mobile. and of the scene were likewise introduced in evidence 
and are attached to the record as original exhibits. 
When plaintiff rested her case upon this evidence, counsel 
for th~ defendant move.d the Court to ~trike the evidence, 
s.i.nce no testimony bad been introduced to show neg-ligPnce 
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on the part of the defendant. This motion was overruled by 
the Cour~ , 
The evidence then offered by tbe defendant was that he 
mid his wife were on a Sunday afternoon drive, intending to 
,go over the James River Bridge, and were proceeding west on 
the Military High\Vay at a speed of fifty (50) miles per hour 
when he saw the automobile in which the p~aintiff was rid-
ing come into the intersection.. He first saw the car as the 
front wheels rolled up on the southern side of the concrete, 
and was then about one hundred (100) feet away. He inune-
<liately applied his brakes and kept them on until the two 
cars collided. Subsequently he conducted an experiment 
4 * on a concrete road *of similar construction to determine 
how quickly he could stop his car going fifty (50) miles 
per hour and this experiment showed that the car could not 
be stopped in less than 91' 9".. Another witness corroborated 
the facts disclosed by this experiment. 
In rebuttal, the plaintiff offered a witness who testified that 
on a day or two following the accident, the defendant, in an-
swer to a question as to his rate of speed at the time of the 
accident, stated that he was going seventy (70) miles an hour, 
which statement the defendant denied. 
Upon the conclusion of the evidence counsel for the defend-
ant again renewed the motion to strike the evidence, which 
motion the Court overruled. 
The case was then submitted to the jury on the instruc-
tions contained in the record, the jury retut-ning a verdict 
of Ten Thousand Dollars ($10,000.00). The Court subse-
quently overruled defendant's motion to set aside the ver-
dict and enter final judgment for the defendant. 
5* •n. ASSIGNMENTS OF ERROR. 
1. The Court ened in overruling the defendant's motion 
to strike the eYidence at the conclusion of plaintiff's testi-
mony. 
2. The Court erred in ·overruling· the same motion at the 
conclusion of the case. 
3. The Court erred in granting plaintiff any instructions. 
4. The Court erred in g-ranting instructions C and F. 
5. The Court erred in refusing to set aside the verdict aud 
enter final judgment for the defendant. 
6* *III. ARGUMENT. 
1. 1.'he Court erred in ove·rruJ,in.,q the def en.da;nt 's nwt-ion to 
strike the e·vidence at the conclusion of plai11tijf 's testinwn-y . 
• 
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The plaintiff must establish a prima f acie case and this 
must consist of affirmative evidehce or inferences logically 
deduced from certain facts clearly established. It ·cannot be 
based solely on presumptions or guess work. It is earnestly 
contended that the evidence introduced by plaintiff was in-
sufficient to indicate by either positive testimony or reason-
able inference any .. act of neg·ligence on the part of the de-
fendant. · . 
Plaintiff's case was based on 1these excerpts from the tes-
timony: 
(a) Mr. Manuel : 
"Q. Tell the jury what occurred as you approached the 
intersection of Aberdeen Road and U. S. Route 258. 
'' A. I came up, and as I approached the intersection I was 
traveling very slow, had not been riding fast, and I put my 
brakes on, stopped at the stop sign, and looked both ways, 
and I never saw anyone. 
'' Q. Which way did you look first? 
'' A. To the left and then to the right, and back to the left. 
I pulled up to the narrow lane, at the first lane, and then I 
proceeded across the hig·hway, as apparently the road 
7~ was clear. *The next thing I knew, flash (witness snaps 
fingers), and I lost consciousness as my car started roll-
ing over, but ho_w many times it rolled over, I don't know, 
but w~en I came to I was pinned under it. (R., p. 14, line 3 
to 16.) 
• 
'' Q. The range of visibility to the right, as you sat there 
at the intersection, is whaU 
'' A. I measured with a steel tape from the stop sign, 
checked with other cars coming up the road from that direc-
tion, and you could see the cars coming up the road 550 feet. 
(R., p. 15 ; ·unes 2 to 6.) · 
• 
'' Q. So, after you once stopped, you continued on in a 
perfectly straight' line at rig·bt angles to 258 until you were 
hit? 
"A. Yes, sir. The road is a little narrower on the other 
side, but it is straight to the opposite side of the road. (R., 
p. 18; lines 1 to 6.) 
• 
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'' Q. Did you, or did you not, shift your gears? 
"A. Yes, sir. I shifted as I started off, yes, sir. 
5 
'' Q. Could you tell the jury in what gear you were, that 
your car was, at the time you were hiU 
"Al It was in low gear. 
·"Q. Could you tell the jury what the approximate speed 
is in negotiating your car in low gear 1 
'' A. It is rather hard to say. To pull off in low gea1·, · I 
would say two or three miles per hour. 
s~ «i''Q. Have you had occasion to measure the distance 
that you traveled from the point where you stopped to 
the point where you were hit? 
"A. Yes, sir. . , 
"Q. Tell the jury what that distance is. 
'' A. I measqred two distances. From the rear to approxi-
mately the center of the road, and to the front of my wheel, 
that was 50 feet from the stop sign. 
"Q. Tell the jury how far the front wheel was from the 
stop sign when you were hit¥ Let me get that clear. 
'' A. The front wheel, when I was hit was 50 feet from the 
stop sign. (H., p. 22, line 21, to p. 23, line 16.) 
• • • * 
'' Q. Where, with reference to the road, was the point of 
impact to which you measured that fifty feet? 
"A. From the front wheels of the car. 
"Q. Where were the front wheels on the road at the time 
they were struck Y 
''A. At the time the car was in the ditch, but from the in-
. dications, marks on the curb, etc., two feet from the edge. 
'' Q. In other words, two feet from the northern edge'! 
''A. Yes. 
'' Q. So, you measured two feet from the northern eilge 
bacli to the sign, and that was :fifty feeU 
'' A. Yes, sir, fifty feet; I measured that. 
w• *'' Q. As you approached the intersection yon looked 
first to the left Y 
"A. Yes, sir. . 
, '' Q. Was that after you had put your car in gear and 
started or while you were at the stop sig11 t 
"A. No, sir, where I looked was before I started acro~s, 
into the intersection. . 
"Q. You looked before you started? 
'' A. Yes, sir. 
''Q. To the left? 
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'' A. To the left, then to the right, and back to the left. 
'' Q. And back to the left before you started Y 
"A. Yes, sir. -
'' Q. Did you ever look to the right again Y 
"A. I cannot recall that I did, because when I started 
across-this road is a little narrow on the other side, and 
it is approximately straight across---then I was concentrating 
on crossing the highway, so when I saw it was clear I started 
across. 
. "Q. From the moment ·you started at the top sign, you 
never looked to the right after you started ahead? 
~' A. I cannot say I did, I don't know, but I do know just 
before the impact of the car I seemed to see a flash of his 
t~ar, a glimpse, which I saw just before the impact. As far 
aR looking down the road, no.'' (R., p. 30; line 24 to p. 31, 
line 11.) 
... • 
10* *(Mrs. Manuel:) 
"Q. State whether or not you have any recollection of the 
accident? 
"A. No, I cannot remember a thing about it." (R., p. 48; 
line 11 to line 13.) 
Since l\fr. Manuel never saw the defendant's car until the 
moment of impact, he attempts to draw an inference of ex-
cessive speed from the fact that he looked to the right while 
at the stop sig·n where he could see for a distance of 550 teet 
to the east, and the defendant was not in sight. However, · 
the glance in the defendant's direction was at a time when 
ltis car was at a standstill. After this g·lance to the right 
he turned to look again to the left, then shifted gears, then 
started from a stationery position and travelled 50 feet to 
. the point where he was struck. No estimate is given of the 
time consumed by him before starting, or before reaching· 
t.he speed at which his car was going when sttuck. Nor is 
there any means of ascertaining when the Ness car came 
-within the 550 foot orbit. Under the circumstances, no in-
ference of a speed greater than that permitted by law conld 
reasona.bly be drawn from the testimony of Mr. Mannel. 
(b) State Officer Logan: 
'' Q. When you got there, please relate to the jury what 
you found. 
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\' A. When I reached the intersection of a road, Aberdeen 
Road, and what is known as Military Highwayi State Route 
258, I found one automobile on the side of the road headed 
in what was a northern direction, and another car .ov·er in the 
field. This car in the field was turned up on its side 
11 ~t and the wheels were facing· the *highway. I observed 
the physical facts, of course.. ~here were skid marks 
leading up to the intersection from the direction of Hampton, 
,or the east of the intersection. These skid marks measured 
by steel tape 67.6 feet from the starting of the skid marks to 
the point of impact. I arrived at the point of impact by the 
-debris which was dirt and glass which fell off each automo-
bile. From the point of impact to the automobile over in 
the field was 39.5 feet. From the edge of the road to the 
,car was 25.2 feet.. (R., p. 34, lin~ 12 to p. 35, line 3..) 
"Q. Could you tell approximately how far a person stop-
ping at the sign could see in either direction? 
'' A. Visibility as you would be going north on Aberdeen 
Road into the highway to the right would not be very good, 
because at that time there was a cornfield on the right--hand 
side of' the road; at that time there was little visibility to the 
right. Visibility to the left would be much better, going to 
the left, because there is a field, lowland, on the left-hand Ride 
facing left or west on :Military Highway. 
"Q. Could you tell what place Mr. Manuel's automobile 
was struckf 
'' A. The Manuel car was struck in the right door, the right 
side. 
"Q. In which lane of the highway did the impact occur? 
"A. From the debris, glass and dirt, it was-that was 
found in the right lane as you would be going west on Mili-
tary Highway. 
"Q. What part of the Ness 1946 Buick was struck! 
·" .A. The front end. 
12* •"Q. Do you recall the condition of the weather that 
day! 
'' A. Cloudy, and the road-· it bad been raining and the 
road did not have water standing on it, but it was wet. 
"Q. What type of surface on that roadT 
'' A. Military Highway has a concrete surface. 
'' Q. Did the skid marks you have pointed out, did they run 
.straight or vary in either direction 1 
'' A. Not exactly straight, but more straight than they ·were 
~rooked.. ( R., p. 38 ; line 6 to p. 39; line 8.) 
• 
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'' Q. The point of impact you hav-e stated was .. on the right 
side of the highway t 
'' A. That is correct .. 
''Q. On what side of Aberdeen RoadY' 
'' A. The point of impact there was more-would be on the 
Yight · side of Abe.1·deen Road as you would be facing south. 
'' Q .. On the right sidf as yon are facing south? . 
"A. Yes,. on the left side if you we:re going north .. 
'' Q. And this car was going north Y 
"A. That is correct.. · 
'' Q. So on ihe left the way he was going. In other wordsr 
it would be in the northwest qua·drant of the inters·ection if 
you, divided the intersection into four quadrants of the 
sphere, it would be in the northwest quadrant f 
"A. That is right.'" (R.,. p. 40; line 8 top. 40, line 23.} 
13~ *There are two points in this officer's testimony from 
which the plaintiff would dra":V" an inference of negli-
gence: 
(1) the skid marks of 67'. 6'". 
(2) the position· of the cars after the accident. 
It will be noted tlmt the officer describes the skid mark~ 
as straight, thereby indicating that the defendant's car was 
under control. The Court will realize the fact that slddmark::;: 
of 67' 6" are not indicative of a speed greater than 50 miles: 
per honr. In Temple v. Moses, 175 Va. 320, 8 S. E., 2nd, 262,. 
the Court cites the chart used in Virginia in testing auto-
mobile brakes for safety which chart sho'\Vs that a car going-· 
40 -miles per hour could pass the safety test if it could be-
stopped within 100 feet after brakes are applied; going 45 
miles per hour if: it could be stopped within 126 feet. 
Nor does the position of the Manuel car with reference to: 
the point of impact raise a reasonable inference of negligenCle. 
Officer Logan measured its distance northwest from the point 
of impact on a diagonal which was 39' 5". He likewise rn()ns-
ured its distance north of Military Highway in a perpendir.u-
lar line to the edge of the highway, which was 25" 2". Using-
these figures for the sides of a triangle drawn from the point 
of impact to the position of tbe car, to the edge of the hig-11-
way, it develops that the Manuel car was lying 28' · 3" we~t 
of the Aberdeen Road. In other words, from the point of 
impact it moved 28' 3" in the direction the Ness car was t?O-
ing, and 27' 2" in the direction in which its own momentnm 
would carry it. Inasmuch as the car turned over and lande£l 
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in a ditch into which Mr. Manuel fell before the car 
14* turned over upon him, this evidence is of *little value in 
determining the -negligence of the parties. 
( c) the condition of the Manuel car as shown in the photo:-
graph introduced in evidence as Exhibit 2 and the followimr 
testimony of Mr. Manuel: 
''A. It .had to have a complete new body, and it had to 
have three new wheels, and the rear end was all broken in 
on one side, a new pump and exhaust, and one side had to 
be completely renewed. 
"Q. What was the condition of the seat on which your 
wife sat? · 
''A. The seat was completely demolished, could not use that 
seat, and the seat in the rear was bent double, into a 'U'. (R.., 
p. 19.) 
Counsel does not deny that the :Manuel car was struck a 
barrl blow, as evidenced by the photograph, the dama;2;e de-
scribed by Mr. l\ianuel and the fact that it turned over after 
the impact. However, it does not justify an inference of 11eg-
lig·ence on the part of the defendant strong enough to submit 
to a jury. The damage could just as easily have been in-
flicted by a car travellin~ 40 miles per hour before br::tkes 
were applied, or one travelling 50 miles, as by one travelling 
in excess of this speed. 
,vhere this Court has sustained the verdict of a jury based 
on inferences drawn from physical facts, such evidence gave 
positive proof of violation of law. Thus, in Chick Trans(t 
Corp. v. Edenton, 170 Va. 361, 196 S. E. 648, where there was 
a bead-on collision, the defendant's tire marks were on tbe 
left of the center of the road, positively indicating· a viola-
tion of the law of the road. Also, the plaintiff's car 
·15* l)iowas pushed backwards, against the direction of its 
own momentum, for some 25 or 30 feet. 
In Nola,nd v. Fowler, 179 Va. 19, 18 S. E., 2nd, 251, where 
n verdict for the plaintiff was set aside, the skiclmarks· of 
plaintiff's car were astride the center line, extending 34 
inches over upon the defendant's side of the road; and in 
Hackley v. Roxey, 170 Va. 55, 195 S. E. 389, a verdict was 
sustained upon proof that the car went over the curb, side-
·swiped a lamp post, turned completely ovet, and then skidded 
189 feet before stopping . 
. · This case comes within the principles announced by this 
Court in Richter v. 8 eawell, 183 Va. 379, 32 S. E., 2nd, 62, 
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where both plaintiff's intestate and the driver of the car were 
killed. The sole evidence was of physical f a~ts which showed 
that the car went off the conorete on the right side, travelled 
on the dirt shoulder 118 yards, swerved to the left, skidded 
sid&ways, proceeding· diagonally along the pavement 7 4 yards, 
then left the pavement on the left side, went down a 7-foot 
bank·and struck a tree 27 feet from the road with such force 
that the· motor and radiator were thrown clear of the body of 
the car. 
In denyfog plaintiff's right to recover the Court said: 
'' As we have many times said, there is no presumption of 
neg·ligence on the mere happening of an accident. On the 
contrary, the party who affirms neg·ligence must establisl1 it 
by a preponderance of the evidence. The evide1ice mu.st show 
more than a probability of a. negli_gent act. An inference can• 
not be drawn from a presumption, but must be founded upon 
. some fact legally established'' (Italics supplied) *'' in 
16• order to prevail, the circumstantial evidence relied on 
must show something more than that the injuries com-
plained of may have resulted from one of two causes,_ for 
one of which the defendant is re~ponsible and for the other 
of which he is not.'' 
This principle was recognized in Pearcey v. St. Pauls Ins. 
Co., 163 Va. 928, 177 S. E. 843, where the Court said: 
'' If it appears that the facts and circumstances from which 
a conclusion is sought to be deducted, although consistent 
with that theory~ are equally consistent with some other 
theory, they do not support the theory contended for." 
In the case at bar, the skidmarks, which were 67' 6" long 
and were also straig·ht and on the proper side of the road; 
the position where the Manuel car came to rest; the fact that 
it was badly damaged; all are consistent with the theory that 
the Ness car was being driven along the Military Highway 
at a lawful speed and in a lawful manner when the Manuel 
oar came out upon the Hig·lnvay at a slow rate of speed with-
out any precaution. 
The plaintiff failed to establish any single fact or physical 
circumstances inconsistent with this theory .. Nothing in the 
evidence definitely pr~ves negligence. For this reason the 
Court erred in refusing to strike the plaintiff's evidence. 
P. J. Ness v. Leatha Manuel 11 
2.. T111e Court erred iM over.ruling· wefendant's me.lio:n to 
~trike the ·evidence -at 'tke cotnclusil@n :(JI tke OQ,Se, 
!Ti:< •3. ltn gmnting aNg inslri1,ctirntS for tk'e 11bainti:jf, 
·:and 
5 . . In refits,i'Jtg lo 'S'et aside t1~ 'fJCtdliol wnd e!nt.er fioval j1udg-
tnent for the defend:ant .. 
For the sake of brevity, these three assignments of ei•ror 
;are discussed tog·et~r, since the arguments in ·support of :all 
three are identical. 
The -evidence of the plaintiff., 11t its best, raieed but a slen-
der infurence of negligenoo on the part of the defendJtnt. It 
was met by positive evidence which repels the possible in-
ference. 
The defendant, P. J .. N~ss, testified as follows: 
f . 
' ' Q. What road were you traveling on 7 
'' A. Superhighway 258, sir. 
"Q. Was anyone with you in the cart 
'' A... Yes, sir, my wifu was with me,. 
'' Q.. Where were you going Y 
'' A. Just going ·out for a Sunday drive, over the J am·es 
River Bridge. 
"Q. At what speed were you going as you approached 
Aberdeen Road 1 
'' A. ~.,ifty mUes an hour. 
'' Q. When did you first see the Manuel car T 
'' A. I first saw the Manuel car as the front wheels were 
-coming up on the concrete. (R., p. 83; line· 6 to line 18.) 
* 
18* •"When you saw him what did you do? . 
''A. Well, I immediately put on the brakes. I thought, 
"That man is out in the middle of the road', and the instant I 
had tha.t thought I just put on the brakes. 
''Q. And what happened Y · . 
4 
'A. Everything was over in a split second it seeme~ {R., 
p. 84; line 9 to lhre 14.) 
• 
''Q. I believe you testified you first saw the Manuel car as 
bis front wheels crossed the concr,ete? 
'' A. Crosse.d the left-hand side. 
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'' Q:. As he first rolled np on the superhighway iis the .fiJ:st 
· time you saw liimt · . · . 
"A. That is right. 
"Q. And then you immediately applied your- brakes Y 
"'A. That is right.i . · · 
"' Q. And yon· skidded· 67 feet t 
'' A. That is correct .. 
' ' Q~ So you first saw the ::Man'Ulel car- when you were 67 
feet away! . 
'' A. Oh, · nQ.· ·· There is a slight reaction :from the time I 
"applied my brakes and when I saw him. When I first saw 
him, at. the m:ost, he was 100 feet away. ,.R., p. 89; line 23 • 
to p. 90; · line·: lL.} . 
HQ. J'ust Wh&t We're youdoingas·~yOU drove dOWJI this· high-
way Y You say you weTe aware there we:re intersections, and 
just what were you doing,. what lookout were you maintain-
ing fo:r crossings ! 
'' A. I was driving on my own s\de of the road, g:oing the 
speed limit authorized, and keeping a safe lookout in fronL 
What else con.Id you dot fR,., p .. 94; line 25 to p .. 96; line 6.) 
• 
19* *'' Q. You have testified you were driving 50 miles; 
was it exactly 50t .. 
'" A. I don't know if it was exactly 50. It might have heen 
45 or 55, hut I know it was right around 50. 
''Q. Do you know it was not 60? 
'' A. I know definitely it was not. (R., p. 96; line 11 to line 
16:) 
And Mrs .. Ness·. is.equally positive as to her husband 1s speed: 
HQ .. How fast was Capt. Ness going at the time this oc-
cuned? 
'' A. J could not say exactly because· I was looking at the 
map, but I know if he was going fast I would have noticed. 
it. (R., p .. 110; line 19 to line 23.) · 
'' Q. Repeat that, please. 
'' A. I would have noticed if he was going· too fast, but I 
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think he was going the usual speed. (R., p. 111; line 4 to 
line 6.) 
* * 
"Q. "\Vhat do you call usual speed f 
".A. Fifty miles an l10ur. 
"Q. Did you at any time look at the speedometer after 
you left your home Y 
".A. Many times, I am always watching· it. 
'' Q. When did you last look before you felt the brakes ap-
plied 7 
"A. At the circle there." (R., p. 112; line 8 to line 15.) 
20• *Moreover, positive· evidence, in the' form of an ex-
periment performed with the same car upon a road of 
similar composition, was introduced to establish that the de-
fendant's car, going 50 miles an hour, could not have been 
brought to a stop .in the braking distance of 67' 6". No objec- · 
tion was made to the introduction of this evidence, as follows: 
P. J. Ness: 
'' Q. I will ask you, if you know., how long it takes to stop 
your car going at 50 miles an hour, with brakes on 1 




'' Q. Have you n;iade a test for that purpose? 
"A. I have. 
''Q. On what kind o:f a road did you make the test? 
'' A. One similar to the highway 258, concrete. 
"Q. ·what distance did you -go after you applied your 
brakes before you were able to bring your car to a stop, at a 
speed of 50 miles? 
".l\. I went 91 feet, '9 inches. 
'' Q. ,v as the concrete or road at that time wet or dryY 
'' A. Perfectly dry, sir (R., p. 87; line 7 to line 16). 
* * • * 
''Q. Now, these experiments you performed to ascertain 
how long- it took you to stop your car going at 50 miles. From 
this experiment, would you be in position to say 110w 
21 * fast your car would be traveling· *to stop 67 feet from· 
the time you first applied your brakes Y 
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'' A, I dou 't get that? 
'' Q. I understood you to say you stopped your car in 91 
feet 11 inches, going at 50 miles after yon :first appJied your 
brakes? 
'' A. Yes, sir. 
"Q. That was arrived at by a recent exp~rimenU 
'' A. That is right. 
'' Q. I "ak yo1;1 now., on th~ basis of that same experiment, 
would you be in a position to say how fast your car was 
travelling to g·o 67 feet after applying brakes? 
'' A! l could not say~it would be traveling 30 or 35 miles 
an hour. 
'·, Q. That is a conjecture on your part Y · 
'' A. My own idea (R., p. 98 ;·line 1 to line 19). 
' 
W . .A. Do1,1gla,e :. 
· "Q. flease state your name. 
'' A.. Walter A. Douglas. 
• 
"Q. You are a Captain in the United States Army Air 
· Force? 
'' A. Qorr~ct~ 
'' Q. You ar~ a friend of Qapt~ Ness Y 
'' A. That is correct. -
' ,·Q. Did you go with him to conduct an experiment on his 
cart 
"A. Yes, sir. 
22*' *" Q. W t:\S th~t a 1946 B1iick sedan Y 
. '' A. Yes, sir. · 
'' Q. Will you state the kind of road on which this experi-
ment was made Y 
'' A. A. ~oncret~ surf~c~ road, just Jike 258 is. 
'' Q. When was this? 
'' A. Yesterday afternoon at Langley Field. One of the 
roads built by the IAC, Lang·ley Military Highway, built the 
same way. 
''Q. Who was in the car with you and Capt. Ness when this 
experiment was made Y 
'' A. Only he and myself. 
"Q. State what was done. 
'' A. W ~II, we pkked out this road which would be. similar 
to the one the accident ha.ppe:ned on, and he a-0eelerated the 
autome>bile to 50 mile$ an hour and held it there, and he was 
to put on the brakes at the time I would sav 'Stop!' after I 
was sure the car was going 50 miles, then all of a sudden I 
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would say 'stop .. ' At that time with all force he would put 
his foot on the brakes .and come to a stop. . 
'' Q. State whether or uot he. put the brakes on hard or just 
gradual! 
'' A. He took l1is foot off the :accelerator and jammed it on 
the brakes and stopped the machine. He put the brak~s on, 
I imagine as ha1'd as he could. 
'' Q. When the car came to a halt what dicl you then do f 
"A.- We got out and took a tape measure-
'' Q.. What kiud of tape measure t 
'' A. .A steel tape measure, and measured the skid marks. 
*''' Q. How fa11 did the car travel after the wheels be-
23 * g·an to skid 7 
'' A. According to the skid marks, 91 feet 9 inches. . 
'' Q. Have you :any way of stating bow far the car went at 
.50 miles between the time you said stop and the time the brake 
marks began? 
'' A. No., except through different things, the average hu-
man reaction time in a car going 50 miles an hour is approxi-
mately 50 feet (R., p. 104; line 5 to R., p .. 106; line 6) .. 
This experiment demonstrates that the Ness car was well 
within the safety standard used bv the Division of Motor Ve-
hicles which provide tba t a car going 40 miles per hour· should 
stop within 100 feet after brakes are applied; one going 45 
miles an hour in 126 feet and one· going 50 miles per hour in 
160 feet. As the decrease in speed while brakes are on is in 
reverse ratio to the distance travelled, it is possible that after 
being braked for 67' 6" tho Ness car was still going at a speed 
of 25 miles or more when it struck the Manuel car. Accord-
ing to the testimony of Captain Ness its speed.may have been 
greater: 
'' Q. I ask you now, on the basis of that same experiment, 
would you be in a position to say how fast your car was travel-
ling to go 67 feet after applying brakes T 
'' A. I could not say-it would be travelling- 30 or 35 mHes 
an hour (R., p. 9S.; line 13 to line 17). 
24 * *This would account for the damage to the Manuel car 
without in any way being inconsistent with the testimony 
offered by the defendant that the car was not travelling over 
50 miles per hour. 
The Verdict is A.ga.inst the Pla.in atiil Decided Prevonderance 
of the Evidence. 
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In the recent case o:f Burgess v. Gilchrist (W. Va.), 17 S. E. 
2nd 804, the Court of Appeals of West Virginia laid down this 
principle, 
"The jury's right to be 'sole judge' of the matters men-
tioned ( sufficiency and weight of the evidence) does not exist 
where their judgment is against' the plain and decided pre-
ponderance of the evidence, and the question whetht!.r this 
prepo,nderance exists, re.c;ts firmly upon the C ou-rt. This judg-
ment of the Court litigants have the right to invoke, and the 
performance of. this duty neither trial nor appellate court may 
timidly or indolently evade. Regarding the authority to set 
aside a verdict, which, in its judgment, is against the clear 
preponderance1 of the evidence, there can be no question .. '" 
(Italics supplied .. ) 
In the· case of Moore v. TTick.r 181 Va. 157, 24 S. E.. 2nd 429,, 
this Court said, 
"It is imperative to set aside a verdict when the evidence 
does n<;>t warrant the finding of the jury .. ' ' · 
25"" ~There are only two duties which the defendant can,, 
by any possible view, be charged with violating·. These 
are {1) the duty to drive at a lawful speed and (2) the duty 
of maintaining a reasonable lookout, for no evidence points to 
the defendant's car not being nnde·r control. 
The evidence herein cited that the defendant was driving 
at a lawful speed and the experiment to demonstrate the dis-
tance necessary to stop the car at that speed is entirely con-
sistent with the evidence offered by the plaintiff in presenta-
tion of her case. The only testimony inconsistent with this 
is that offered in rebuttal by the plaintiff, consisting of a 
previous contra4~ctory statement by the defendant: 
\ 
' ' A. Yes. I said, 'You must have been going a pretty goocl 
rate of speed,' and he kind of shook his head and said, 'Yes., 
about 70." (R., p. 115; line 13 to line 15). 
When questioned on this Captain Ness testified= 
'' A. # fJ • "\Yell, in the course of a day possibly thirtv or 
forty people asked the same thing, 'How fast were yon go-
ing?' and I answered tl1e same thing, ''Fifty miles an h01ir,' 
and some of them said, from the looks of that car it looks 
like it must have been 70, 80, 90 or 10_0 miles an hour. I don't 
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think I made any such remark, and if he heard me, I may have 
been talking about some airplane and he misunderstood me. 
I know I was going 50 miles an hour, and made that state-
ment" (R .. , p. 117; line 17 to line 25). * • * 
26* . *Little value should be attached to such testimony on 
the part of a subordinate employee, whose question at 
the time it was asked was very evidently resented by the de-
fendant. Certainly, in view of his statement to State Officer 
Logan (R., p. 85) and his very positive testimony under oath 
in the trial such an answer, if properly understood by the 
witness and correctly retold, fails completely to tran~mit the 
tone and manner in which it was' given. 
"Many Courts state that while a party's admfasions are 
evidence ag·ainst him, the testimony of one who overheard 
them is to be viewed with caution inasmuch as the witness 
may have misunderstood what the party said, or may have 
unintentionally altered the expression actually used, so as 
to give an erroneous impression of what was meant.'' 
20 Am. J ur. Sect. 1196, p. 1048. 
On the question of maintaining a proper lookout, it may 
be argued that since Ness did not see the Manuel car until its 
front wheels were rolling upon the concrete road this indi-
cates- neg·ligence on his part. But it should be borne in mind 
that Ness was travelling upon an arterial highway and :Manuel 
upon a secondary road. The e-ar upon the highway is given, 
by law, the right of ·way a}ld the driver bas the right to. as-
sume that the car crossing upon the secondary road will stop. 
He bas the right to rely upon that assumption until the con-
trary plainly appears. Ness testified, it is true., that he first 
saw the Manuel car as its front wheels rolled upon the con-
crete. He may have seen it prior to this moment but would 
not be_ conscious of danger until it was in the act of entering 
the hig·hway. Even if he *had seen it, he would not be re-
27* quired to act until this occurred. His *observation· _of 
the car upon its b(~ginning to come into the danger zone 
is ample evidence of his maintaining a proper lookout. 
In Teniple v. Moses, 175 Va. 320, 8 S. E. 2nd 262,. in dis-
cussing an instruction which told the jury that the d1·iver 
upon the highway has the right to assume the other car ,vould 
stop,. this Court said : 
"Plaintiffs objected to this instruction on the ground that 
it told the jury :Moses had a right 'to assume' that a person 
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approaching· the highway would stop before entering the same,' 
because Moses had testified that the decedent was actually 
entering the road when first pbserved by him. The objection· 
is without merit. The fact that Moses did not see Temple 
before the latter entered the public highway did not relieve 
Temple of his duty to ohserve the mandatory requiremept of 
the statute that he stop;. hut, whether Temple st.opped or not, 
he could not relieve himself of the duty to look out for and 
to observe approaching traffic on the public highway.'' 
The Evidence Establishes aB a Matter of Law, That the. Sole 
Proximate Cause of. the Accident Was the N egli-
gence of Manuel. 
While the major portion of this application has been taken 
up, and rightly so, with a discussion of whether there is suf-
ficient evidence of neg·ligence on the part of. the defendant to 
sustain the verdict, the real cause of the collision bas not 
been sufficiently emphasized. It was the gross n.egligence of 
Manuel. 
28* *This driver., upon a secondary road, with a stop sign 
set thirty feet from the highway, approaches slowly and 
stops, not at the edge of the road, where he would have a clear 
vision in eitber direction, but at the sign, where there is a 
cornfield between him and traffic approaching on his right. 
He remains opposite the stop sign for an indeterminate tim:e, 
during which he glances onee to the right. Then without 
again looking to the right, be puts his car in first gear and 
traverses at a speed of 3 miles per hour the thirty feet to the 
edge of the concrete, .and eoncentrating only upon the road 
on the opposite side of the highway, he moved out upon this 
a;i·terial highway, still in low gear, at a speed of three miles, 
without once looking to his right for oncoming traffic. .At 
any time after he got within ten feet of the concrete highway, 
or even after he had gotten entirely upon it, if he had turned 
his head to the right he would have seen the rapidly approach-
ing car of Captain Ness .and could have stopped, thereby 
avoiding the accident. Yet he never looks, but proceeds to 
crawl across, directly in front of the Ness car, not only en-
dangering the life of his own family but also the occupants of 
the oncoming car. By the same token, it was his course of ac-
tion, evidencing no caution whatsoever, that was the sole 
1~roximate cause. And this· being true, whether N,ess may or 
may not have been slightly negligent is not material. 
In Ortey v. Blessin.(J, 170 Va. 542, 197 S. E. 409, suit was 
brought for the death of plaintiff's decedent in an accident at 
the intersection of an arterial llighway and a secondary road. 
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'Blessing was driving the car tra v.elling the secondary , 
29• road. Otey approached *the intersection, stopped with 
his wheels touching the cpncrete highway, and then in 
full view of Ble.ssing started to cross the highway wheu. Bless-· 
ing was but a short distance away. · 
The Court,, in holding Otey liable for the resulting accident, 
.said: 
"There can be no doubt about Otey's negligence. The stop 
.sign standing at the crossing and the mandate of the Statute 
give to the high road the right of way. • .. * ,., 
"It is natural to assume that one on a main highway, 
rapidly approaching a crossing, would take it for granted 
that another on a secondary road likewise approaching it, 
but who had stopped, did sCl with the intention of giving 
arterial traffic the right of way. One who is required to stop 
has not the right of way. That right, assumi~g that it had 
.heretofore existed, is then suspended and remains suspended 
until he can proceed with safety.'' 
• • 
"The trouble in this case is tl1at Mr. Otey went upon the 
Lee Highway without looking-1 and while he said Blessing was 
running at a terrific rate of speed, yet by his own testimony, 
it is plain. that he did not see Blessing until at the momen~ 
-0f the accident. '' 
Finally, the attention of'the Court is directed to Garrison 
v. Biirns, 178 Va. 1, 16 S. E. 2nd 306, where the facts are 
closely akin to those in the case at bar and this Court set aside 
a verdict for the plaintiff (guest in the car. entering from the 
secondary road) against the defendant (travelling on -the 
arterial highway) on the ground that the sole proximate cause 
of the accident was the negligence of the driver upon such 
se·condary road. . 
30* *'In this case plaintiff was a guest in the automobile of 
Clements which collided with a car driven by Garrison 
at the intersection of Route 460 and the Lake Prince Road. 
Clements.., approached the highway on the Lake Prince Road, 
stopped at the stop. sign and altho he saw the Garrison car 
approaching, entered the highway and was makinp: a left turn 
into it when struck. Garrison., who was travelling on the 
highway, saw Clements' car on the Lake Prinee Road but 
continued at his same speed until be saw the Clements car 
enter the highway. He was then too close to stop. He fur-
ther testified that he saw the Clements car slow down as it 
approached the highway and thought it would stop. 
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In setting aside the jtuy ve1iclict against Garrison, the Court 
s~~ . - -
"Judging from the nu~erous accidents which occur at street 
and highway intersections, it; is apparent that the drivers of 
automobiles either do not understand the significance of the 
stop signs placed ·at .all .intersections, or that they carelessly 
or recklessly ignore said signs.. A stop sign upon a highway 
is a proclamation of danger and there is in principle no dif-
ference between the duty of one driving a vehicle upon the 
highway to 'Stop, lo·ok and listen' at a railway crossing, and 
the duty of one approaching, a highway intersection from a 
secondary road to stop and look. The legislative fiat to stop 
before entering a main highwav means more than the con-
sumption of a split second of time.. It means that the stop, 
should be made at a time when to look would be effective. At 
a railway crossing, unless there is a double track, a driver 
. only has to look in two directions be.fore proceeding· to cross 
the track. At highway intersections, however, motor vehicles .. 
streamlined for speed and potential instruments of death (to, 
say the least), may run in four directions over four distinct 
approaches. The reason for the stop sign is thus apparent~ 
*' 'When we apply tlle legal tape to the facts of thi& 
31 * case, these measurements plainly appear: (1) Garrison 
was traveling the highway on his proper side, at a speed 
not in excess of the legal limit, to-wit, fifty-fi'V'e miles per 
hour; (2) he saw Clements approaching the highway and as-
sumed that he would not enter the highway until the way was 
clear; (3) .before attempting to turn left, Clements failed to 
give the proper signal.'' 
.. 
"While we are not unmindful of the weight whicl1 attaches 
to the verdict of a jury when the verdict has been approved 
by the trial court, it is the hp.perative function of this court 
to set aside the verdict of a. j11ry, even though approved by 
the trial court, when the evidence does not waITant tl1e finding 
of the jury. 
'' A careful analysis of the evidence leads to the inescapable-
conclusion that the verdict in question is not supported by the 
evidence. In our opinion, the sole, proximate cause of the 
accident was the negligence of Clements in entering the high-
way at the time and in the IDflnner shown by the evidence ad-
duced.''' ' 
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4. The Coi1,rt Erred in Granting Instrnct·ions C and F. 
Instruction C reads as follows: 
21 
''The Court instructs the jury that the driver of a car who 
keeps a lookout and fails to take advantage of what it dis"'" 
closes is as guilty of negligence as one who fails to keep a· 
lookout'' (R .. , p. 121; line 2 to line 5). 
32* · *Plaintiff was likewise granted an instrur.tion on main-
taining a proper lookout (Instruction G, R .. , p. 123). 
The plain inference from this instruction is that the defendant 
s·aw the Manuel car in time to act when the sole testimony 
on this point is that he did not see the other car until ifs 
wheels entered the Highway. Moreover, under the principles 
which governed this court's decisions in Otey v. Blessing, 
and Temple v. 1l!Joses, supra, even if he had seen the car, he 
could presume that it would not enter the Highway until it 
could do so with safet.v. The effect of this instruction was to 
confuse the jury and lead them to conclude that Ness had seen 
the Manuel car and after seeing it was negligent in not act-
ing to avoid an accident. It was inapplicable to the testimony 
in this case and definitely prejudicial to the defendant. 
Instruction F reads 
'' The Court instructs the jury that an inference of exces-
sive speed on the part of the defendant may be drawn from 
the force of the impact, the damage to the vehicles, and the 
other physical facts which may have been established to your 
satisfaction concerning the accident even thoug·h tbe defend-
ant has testified that he was driving at a lawful speed" (R., p. 
122 ; line 16 to line 21). 
33• *The effect of this instruction was to lead tl1e jury to 
believe that the evideneP. heretofore cited, which the de-
fendant contends was not sufficient to justify submitting the 
case fo the jury, would· sustain a verdict ancJ sugg-esting to 
the jury that they could disregard the positive testimony of 
the defendant and base their verdict upon such presumptions. 
For the reasons already cited, Richter v. Sea,u:ell ... c;upra. and 
Pearcey v. St. Pauls Ins. Co., supra, this was error. 
ORAL PHESENTATION. 
Counsel presenting this petition for a writ of error desires 
to state orally tho reasons for reviewing the decision com-
plained of, and respectfully requeRts that he be n llowed to 
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make a statement of the ca~e as }Jrovided for by the rules of · 
this Court. · · 
A copy of this petition was mailed to counsel for the plain-
tiff on the 22nd day of April, 1947. 
34* *CON<JLUSION. 
Your petitioner, therefore, prays that he.be awarded a writ 
of error, but not a sitpersedeas, to the judgment entered 
against him in this action in the Court below; that said judg-
ment be reviewed; that the Court enter final judgment in favor 
of your petitioner, or, if the Court should not consider that 
final judgment shquld now 
1
be granted, then that your peti-
tioner be awarded a new trial. If. a writ of error is granted 
this petition will be adopted as the -opening brief of petition. 
And your petitioner will ever pray. 
Respectfully submitted, 
P. J. NESS, 
By EAST,,rooD D. HERBERT, 
Counsel. 
EASTWOOD D. HERBERT, 
1210 Bank of Commerce Building, 
Norfolk 10, Virginia. 
35* *State of Virginia, 
City of Norfolk, to-wit: 
I, Eastwood D. Herbert, an attorney practicing in the Su-
preme Court of Appeals of Yirg'inia do certify that in my 
·opinion the judgment complained of in the foregoing petition 
should be reviewed by the Supreme Court of Appeals of Vir-
g·inia. ! · 
Given under my hand and dated this 22nd day of April, 
1947. 
:EASTWOOD D. HERBERT. 
Received April 23, 1947. 
M. B. "\V ATTS, Clerk. 
June 4, 1947. Writ of error awarded by the court. Bond 
$300. 
M. B. W. 
P. J. Ness v. Leatha :Maooell. 
·COPY 
EASTWOOD n. HERBERT 
Attorney and Counsellor at Law 
Bank of Commerce Building 
No.rfo~, V.a. 
April 24, 1947 
Messrs. ·Ralph 'T. Baker 
:and Frank H. Pitchford 
Attorneys .at Law 
:204 Law Building 
27th Street & Washington .A.venue 
Newport N~w~, Vi«'ginia 
Be: Ness v. Manuel 
'Gentlemen-: 
This is to advise you t11at the petition for writ ·o'f ·erro-r 
1n this case was filed witb 1\L B. Watts, Clerk of the Supreme 
;Court of Appeals in Richmond. This statement, "inadver-
tently omitted from the p~tition., is now given you in -accor4-
·ance W1tb Rule 9 of the Supreme Court of Appeals. 
Yours ·very truly, 
EASTWOOD D. HERBERT .. 
EDH:fbs 
~- c. Mr. M. B. Watts, Clerk 
Supreme Court of Appeals 
Richmond 10, Virginia 
Z4 Supre~e Court o-f! Appeals or Virginia 
RECORD 
Pleas before the· Circuit Court ,of Elizabeth City County,. 
Virginia,. February 19th, A.J n. 1947 .. 
Be it remembe:red that heretofore, to-wit: on the 13th day 
of September, 1946, came Le-atha Manuel, plaintiff, by Ralph 
T. Baker, her attorney, and filed her notice of motion for 
judgment against P. J. Ness, defendant, which notice of-mo~ 
tion for judgment ~s, in words and figures as follows,. to-wit: 
Virginia: 
In the Circnit Court for the County of Elizabeth City .. 
Leatn:a Manuel, Plaintiff, 
v. 
P. J. Ness, Def end.ant. 
NOTICE OF MOTION FOR JUDGMENT .. 
! 
To:P. A. Ness,, 
453 Newport News Avenue,. 
Hampton, Virginiar 
You are hereby notified. th;at on Monday,. the 7th day of 
October, 1946, at 10 :00 o'clock A.. Mr, or as soon thereafter· 
as this cause may be heard, I shall move the· Circuit Court 
of Elizabeth City County, at its Courthouse in the City of 
Hampton, Virginia, for judgment against you in the sum of 
$15,000.00, which said sum is- justly due and owing by you 
to me for the following reasons, to-wit:. 
That heretofore, to-wit, on the 7th day of July, 1946, in 
the afternoon of said day, I was riding as a passenger in a 
1941 Plymouth sedan then proceeding in a Northerly direc-
tioIJ. along· Aberdeen Road in Elizabeth City County, Vir-
ginia; ' 
That as the said vehicle in which I was a passenger- pro-
ceeded north across Route 258 at its intersection with said 
.. Aberdeen Road, in Elizabeth City County, Virginiar 
page 2 ~ you were proceeding west on: said Route 258 api--
. proaching said intersection; 
That it then and there became and was your duty to bring 
and keep your said vehicle under control, to maintain a proper 
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lookout, and to do no act to endanger the life, limb or sarety 
of any person, particularly the undersigned; 
That notwithstanding said duties as aforesaid you did drive 
your said vehicle in a wanton, reckless, and malicious man-
ner, at an excessive rate of speed, failed to maintain a proper 
lookout, or tf you maintained such a lookout, failed to take 
any precaution in order to safeguard the life and limb of 
other persons lawfully using the highway and particulady 
the undersigned, and as the proximate cause thereof you did 
then and there drive your said vehicle with great force and 
violence into the side of the aforesaid vehicle in which the 
undersigned was a passenger, overturning the same and knock-
ing it completely off of the highway, then and there causing 
serious, painful, permanent and progressive pain, injuries 
and hurt to the undersigned; 
That in an attempt to effect the cure of said injuries the 
undersigned has expended great sums of money in relieving 
and attempting to cure said injuries and will be obliged in 
the future to expend additional sums in a further attempt 
to effect a cure from said injuries ; . 
That the undersigned has since receiving said injui'ies been 
hospitalized for a long period of time and that she is now and 
will be for some time to come confined to her home; 
That by reason of said injuries the undersigned has been 
wholly incapable of performing any of her normal duties and 
that by virtue of the permanent nature of her said injuries 
she will henceforth be unable to perform all of her no.rmal 
duties; 
. page 3 ~ • That in addition to the pain and suffering to 
which she has been subjected, is subjected, and will 
in the future be subjected, she has been permanently marred 
and disfigured. 
For all of which reasons you are indebted to the under-
signed in the sum of $15,000.00, for which judgment will be 
asked agai~st you at the time and place aforesaid. 
LEATHA. MANUEL, 
By RALPH T. BAKER, -
RALPH T. BAKER & 
FRANK H. PITCHFORD, 
p. q. 
Of Counsel. 
I Up01i the back which appears the following· words and 
figures, to-wit: 
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Vfrgini~: 
I 
In the Circuit Court for the County of Elizabeth City. 
Leatha Manuel, Plaintiff, 
v. 
P. J. Ness, Defendant. 
N.QTI.CE QF MOTION FOR JUDGMENT . 
. To: P. J. Ness, 
453 Newport News Avenue, 
Him;ipton, Virginia. 
Ret'd. 9/13/46. 
Tax : 5.00 
Dep. ', 6.00 
. ~11.00 Pd. 10/3/46 
Executed in the County of Elizabeth City, Va., this 12 clay 
of Sept., 1946~ at 5 :35 P .. M. by delivering a true copy of the 
within Notice to P. A. Ness in persor,.. 
Ai A. ANDERSON, Sheriff, 
By: C. D. FRANKLIN, 
Deputy Sheriff. 
Sept. 13th, 1946. Notice of motion returned executed Sep· 
tember 12th, 1946, by ,Shff. Eliz. City Co., Va. • 
October 3, 1946. W;rit ta~ and deposit paid and ,cause duly 
docketed for hearing October ·7th, 1946, the .day to which it 
is returnable to Court. 
'' We the jury ;find for the plaintiff on the issue joined and 
assess the damag;es at $10,000. 
(Signed) W. W. SCOTT, JR., Forema~. 
page 4 ~ And at another' day, to-wit: 
Circuit Court of the County of Elizabeth -City, Virginia, 
on Friday, the twenty-second day of Novemhe:r, in the year 
of our Lord, one thousand nine hundred and forty-six. 
Leatha Manuel 
. v . 
.P. J. Ness. 
? . J .. N ~ss v .. µe~tb:a ¥.an»,1 
l\':f OTION FO;R JUDGM:mNT~ 
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This day ~e the parties by their attorneys .and there-
upon came a jury, to-wit: F~ ]N. Ellis, ~ho.mas Allen., .. Jr., 
William Lattimore, lVIarf?®H .J 9hnson, W. W. Scott, Jr:-, ;Firis- · 
sell C. vValker and f o:b.~ f .ric~, who were sworn well and 
truly W tiy th~ js.sµe jojn~.d a11d t4e truth oJ ~~d n.pon. t-he 
·premises to speak, and the plaintiff by counsel~ with the con~ 
currence of the defendant by couns~l, a$ked ieave of the 
Court to amend the motion to correctly record the name .as 
P. J. Ness, which leav~ t4e Court ~9tp. g;rim.t_, and .Paving 
heard the evidence of the plaintiff the defendant by counsel, 
in the absence pf the jury, move<i. t® Court t,o str~ the 
revideij.ce of the plaintiff o~ the g-round~ thµ.t the plaii;i.tiff's 
-evidence 44 failed 4> sh9'f ~µy neglig~nce or an violati9n 
-0f. the law on the part of the defendant, which motion the 
Court doth overrule -and to which ruling of the Court the 
defendant by counsel noted his exception; and having heard 
the temainder of the evidence and arguments of co;aµise~ re-
tired to their room to consult of a verdict and after somtime 
returned into Co~-rt hav:i.ng found the following verdict, to-
wit: "We, the jury, find for the plaintiff on the issue joined 
.and ~sess the .d~ag-es at Ten ThousaA(l ,dolJ4rs ($10,000.00). 
(Signed) W.W. ;Scott, Jr., Fo.reman." 
Whereµpon, the defeµq.a~jt by counsel ~oved the (Joµ;rt to 
set aside th~ y:er.dwt of the j~ry in this Cl;lµse r,en-
pag-e 5 } dered on the grounds that the same is contrary to 
the law and the evidence, the hearing of which mo-
tion the Court doth 99µtip.ue until a ;t,ater day .. 
pag·e 6 } .And at another day, to-wit: · 
Cir~uit Court .of the County of Eliza.beth .City, Virginia, on 
Monday, the µinth ¢lay oi December, in the year of our Lord 
-one thousand nine hundred and forty-six. 
Leatha Manuel 
1;. 
P. J. Ness. 
MOTION FOR JUDGMENT. 
It appearing to the Qourt that~ transcript -0f the rMord 
in rthis cause is bein~; p;repared by the firm of J. M. Knight, 
Court Stenogr;aiPher~ the Court do.th cµrect the Clerk ;he1ie9f 
to forward to M~s. Winborne, ,5.00 Bank of -Co:µ;unerce Buil<l-
ing·, Norfolk.,. Virginia, by ifeg.istered ~ail the following."ex-
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hibits and instructions iri this cause, the same to be returned 
forthwith after. they have be~n included in the record:. 
P1aintiff 's Exhibit 1-Diagram .. 
Plaintiff's Exhibit 2-Photograph. 
Plaintiff's Exhibit 3-Photograph. 
Instructions given: Dl, D2, D4, D5, D61 A, B, C, D, E, F. 
G, H. ·. 
Instrnctioner :not given: D~ H. 
page 7, ~ And at another day,. to-wit: 
Circuit Court of the County of Elizabeth City, Virginia, 
on Thursday, the ninth day of January, .in the year of our 
Lord one· thousand nine hundred and forty-seven. 
Leatha Manuel 
v. 
P. j. Ness .. 6 
MOTION FOR -JUDGMENT. 
This clay came- the- parties by their attorneys, and oy agTee--
ment of counsel the Court doth continue the hearing of the 
motion to set aside the verdict in this cause rendered on the 
22nd day of November, 1946, until January 18th, 1947, being 
the December 1946 Term. 
page 8' ~ And at another- day, to-wit: 
Circuit Court of the County of Elizabeth City, Virginia, on 
Saturday, the eighteenth day of January, in the year of our 
Lord, one thousand nine hundred and forty-seven .. 
Leatha Manuel 
'V. 
P. J. Ness. 
MOTION FOR JUDGMENT. 
This day again came the· parties b.y their attorneys and th~ 
defendant by counsel renewed his motion heretofore made 
to set aside the verdict by the jury in this cause rendered on 
the groundR heretofore assigned; and the Court having heard 
the arguments of counsel doth overrule the motion of the 
defendant to set aside the yerdic:f, to which ruling· of the 
Court the defendant by counsel noted his exception and asked 
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leave of the Court to subsequently file his bill of exceptions, 
which leave the Court doth g·rant. . 
It is therefore considered by the Court that the plaintiff,· 
Leatha Manuel, recover of the defendant, P. J. Ness, the 
sum of Ten thousand dollars ($10,000.00), the damages by 
the jury in their verdict fixed, with interest thereon com-
puted at the rate of six per cent per annum from the 22nd 
day of November, 1946, until paid, and her costs by her about 
her prosecution in this behalf expended. 
Whereupon, on motion of the defendant the Court doth bet 
the bond for security of costs at Three hundred dollars 
($300.00) with surety to. be approved by the Clerk hereof. 
And the defendant be in mercy, etc. 
page 9 ~ And at another day, to-wit: 
Circuit Court of the County of Elizabeth City, Virginia, 
on Tuesday, the eleventh day of February, in the year of 
our Lord one thousand nine hundred and forty-seven. 
Leatha Manuel 
v. 
P. J. Ness. 
It is hereby ordered that the Clerk of this Court in pre-
paring the record in this case to be presented to the Su· 
preme Court of Appeals. forward the original exhibits as 
part of the record instead of making copies of the same. 
page 10 ~ Virginia : 
In the Circuit Court of Elizabeth City County. 
Leatha Manuel 
v. 
P. J. Ness. 
NOTICE OF APPEAL. 
To Messrs. Baker & Pitchford, 
Attorneys for the Plaintiff: 
Please take notice that 011 the 11 day of February, 1947, 
the undersigned will present to the Hon. Frank A. Kearney, 
Judge of the Circuit Court of Elizabeth City County, Vir-
ginia, at his office i11: the Court Building, Hampton, Virginia, 
_at 11 :30 o'clock a. m., a stenographic report of the testimony 
30 Supreme Court. of Appeals of Virginia 
and other proceedings in the trial of the above entitled case, 
for certification by said Jrtdge, and will, on the same date, 
make application to the Cletk of said Court for a transcript 
of the record in said caseJ for the purpose of presenting the 
. same to the Supreme Convt of Appeals of Virginia with a 
petition for a writ of er1·or • to the final judgment of the trial 
, Court in said case. 
EASTWOOD D. HERBERT, Counsel. 
Legal service of the above notice is hereby accepted this 
11th day of Februaryt 1947~ 
RALPH T. BAKER, 
Of Counsel for the Plaintiff. 
page 11 ~ Virginia i . 
In the C~rcuit Court of Elizabeth City County. 
Leatha Manuel 
v. 
P. J. Ness. 
RECORD. 
Stenographic transcript of the testimony introduced and 
proceedings bad upon the trial of the above entitled case to 
said Court on November 22nd, 1946, before the Hon. E,rank 
A. Kearney, Judge of the said Court, and jury. 
Present: Messrs. Frank H. Pitcpford and Ralph T. Baker, 
Attorneys for the Plaintiff; Mr. Eastwood D. Herbert, At-
torney for the Def end ant. 
J. M. Knight, 
Shorthand Reporter, 
Norfolk, Virginia. 
page 12 ~ Mr. Baker: If your Honor please, we would like 
·to make a change in the initial of the defendant in 
the notice of motion. There is an error and if Capt. Negs' 
counsel is agreeable we would like to change it to read P. J .. 
Ness, instead of P. A. Ness. ' 
The Court: Do you agree? 
Mr. Herbert: Yes, sir. 
The Court : Just change that. 
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.JOHN W ... MA.L~UEL, 
(..'alled as a witness on behalf of the plaintiff., having .been 
first duly swom, testified as follows i: 
Examined by Mr ... Baker! 
Q. Stat-e your na.me~ please.. 
A. John W. Manuel 
Q. What relationship to you is Leatha Manuel, the com-
plainant in this aase f 
A. She is my wife.. • 
Q.. Now, ,0n the 7th of July, on Sunday afternoon> were you 
:and your wife tiding in yottt automo.bile 1 
A. Yies, sir .. 
Q. ·who was d.riving f 
.~. I was drivi~g.. ·. . . . .. , 
Q. Who .else was 1Ii the car besides you and your wife l 
A. My small child, my, little girl. 
i,age 13} Q. Where was your wife seated in this car! 
A. :My ,vife was sitting to the right of me. 
Q. To your righ't t 
A. Yes. sir. 
Q. Where were you going on this day' 
A. I was going· to Yorktown to a camp we have up there 
<>n the river. ·we were going up there for a little Sunday 
picnic for the child.. · 
f~. Did you have a picnic lunch with you? 
A. Yes. 
Q. ~bout what time did you leave home this Sunday? 
A. I wo11Id say it was around approximately· fifteen min-
utes after two, because it was fifteen minutes to three at the 
· time the wreck happened. 
Q. Where did you live? 
A. At 115 Greenbrier Avenue. 
Q. "\\That toute did you take on the wayt 
A. I went down Greenbrier A venue to 25th Street and 
-started over town to make a purchaset so we started into 
town, and got to Chestnut Avenue and decided not to go in 
iown ·which hacl been our usual procedure, to go that way, 
because it was a straig·ht route; so we turned out to Aber-
deen Road in order to get on a straight route. 
Q. Tell the jury what occurred as you approached Aber-: 
deen-as you approached the intersection of Route 2·5g with 
Aberdeen Road. I believe you were traveling 
page 14 } north on Aberdeen· Road? 
A. Yes, sir .. 
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Joh'II, W. Marvuel. 
Q. Tell the j.nry what occur;red as you approached the in-
tersection of .Aberdeen Road and U. S. Route 258. 
A. I came. up,..and as I approached the intersection I was. 
traveling very slow, had not been riding fast,. and I put my 
brakes. on; stopped at the stop sign, and looked both ways,. 
and I never saw anyone .. 
Q. Which way did you look first 1 
A. To the left and then to the right, and back to the lefl 
I pulled. up to the narrow lane, at the first lane, and then I 
proceeded across· the highway,. as ·apparently the road was 
clear. The next thing I kneW:, flash (witness snaps fi;ngers),. 
and I lost consciousness as niy car started rolling over,. but 
how many times it rolled over, I don't know, hut when I came 
to I was pinned under it .. 
Q. ·what was the range of ~isibility on either hand, as you 
sat there at the intersection observing, looking for traffic in 
both directions °l · 
A. You could see a car a long ways to the left, I worild 
say a mile or so. 
Q. Were any cars approaching your left as you started 
acrossf 
A. No, sir .. 
Q. No cars in a mile or so to the left as you started 
acrossi 
pag~ 15 ~ A. No, sir. That road is straight on your left. 
Q. The range of visibility to the right, as you 
sat there at the intersection, is what'/ 
A. I measured with a steel tape from the stop sign, check~d 
with other cars coming· up the. 1·oad from that direction, ancl 
you could see the cars coming· up th~ 1·oad 550 feet .. 
Q. Did you perform or observe an experiment to ascertain 
how near an automobile proceeding west on Route 258 conlcl 
first be observed from the position at which you we·re stopped? 
That is since the accident! 
A. State that again! . 
Q. Did you observe ~n experiment being performed in or-
der to ascertain at what point an automobile proceeding we~t 
on Route 258 could first be observed from the point wh~rc-
you were stopped, soon after the accident 7 
A .. I assumed another car could see me from? 
. Q. No .. Did you, or not, soon after the accident, at tb<. .. 
scene, observe or have an experiment performed to observe-
how far a distance you could first see an automobile- pro-
ceeding west on Route 258 from the position at which you 
were stopped f 
P. J. Ness v. Leatha Manuel 
Johm, W. Manuel. 
A. Oh, yes. 
Q. I show you a picture-
Mr. Herbert: I object to tl1e introduction of this picture. 
'l,he Court : He did not take the picture! 
page 16 ~ Mr. Baker: No, sir. 
The Court: Objection sustained. 
' 
Bv Mr. Baker: 
33 
.. Q. Did you measure the distance from the point of impact 
to the point where the car could first be observed as it came 
around the curvef 
Mr. Herbert: I object, because the conditions under whiCllt 
he made tl1ese measurements may not have been the same a::i 
they were the day of the accident. Unless they do establish 
they were the same, I object. 
The Court: My recollection of this man's testimony is he 
went there shortly after the accident. -
By the Court: . 
· Q. How soon after the accident did you go there 1 · 
A. Three days afterwards. 
The Court: All rig·ht. ·what was the question you askf?d? 
I overruled the objection. 
Mr. Herbert: Exception. 
By Mr. Baker: 
Q. Now, how far could you see a car coming west on Ronte 
258. from where the wreck was? 
A. How far could I see -from where the wreck was, a ~n r 
coming! 
page 17 ~ Q. Yes, and have you subsequently measured 
that distance from the point of impact to the point 
you could first observe a car coming around th~ curve! 
A. Yes, sir. 
Q. What was itl 
A. 550 feet. 
By the Court: 
Q. That 550 feet was the distance you could see a car to 
the right or to the east, was not from where you were stopped 
.at the stop sign, but where the collision tqok place on tl,e 
highway! 
!· 
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John W. Manuel. 
A. No, the 550 feet is from where I stopped. As far us 
measuring the distance down around the road from, sitting 
in my car, I did not measure, no, sir. 
Bv Mr. Baker: 
.. Q. Does the road on which you were sitting at the time 
you stopped take any curve between the point where you 
stopped and the point of impact? 
A. Yes, sir, it is a continuation of a curve. 
Q. On Abetdeen Road, do you have an increase in tlJe curve 
on Aberdeen Road between the point you were stopped atd 
the point where you were hit Y 
A. No, enters perpendic~lar. 
Q. At what angle does Route 258 intersect Aberdeen Road? 
A. At a right angle. 
page 18 ~ Q. So~ after you once stopped, you continued on 
in a perfectly straight ·line at right angles to 258 
until you wete hi.ti 
A. Yes, sir. The road is a little narrower on the othm· 
si,de, but it is straight to the opposite side of the road. 
Q. Now, I believe you testified that you, for a second lost 
consciousness, temporarily, I at the scene of the acoident? 
A. The breath was ,knocked out of me. It was just a tur-
moil in the car as I started over. The next thing I knew 
they were talking to me. It was not more than a minnte or 
so. 
Q. Do you know whether or not the car turned over all the 
way or more than 9nce, or what 7 
A. All I can say it went over on the side, on top of m(\. 
Q. Was there any damage to the top of the car? 
A. Yes, sir. Apparently: it skidded on the top, from the 
way it was on the top, the marks. 
Q. Where were you when your car came to rest Y 
A. I was laying on the gro.und on the other side of the car, 
bppro:x:iruately where the door is, pinned down by t]1e car, 
· caught underneath until someone lifted the car off me. 
Q. Were you outside the car 7 
page 19 ~ A. Yes, I was on the ground~ 
Q. J\fr. Manuel, how badly was y-0ur car dam-
agedf 
Mr. Herbert: I object as immaterial in this case. 
Mr. Baker: It is not immaterial at all The jurv is en-
titled to draw their own inference from the damages aH to 
the force of the impact. · __ _ 
\ 
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The Court-: Not from the standpoint of dollars and cents, 
but the nature of the clamag-es for the purpose of showing the 
force of the impact, I think it is mtaerial. 
M~. Baker: I did not say anything· about the cost of repairs. 
I sa1cl the extent of damages. 
By Mr. Baker-: 
Q. Answer the question. 
A. It had to have a complete new body, and it had to have 
three new wheels, and the rear end was all broken in on · one 
side, a new pump and exhaust, and one side had to be com-
pletely renewed. 
Q. What was the condition of the seat on which your wife 
sat? 
A. The Reat was completely demolished, could not us·e tlmt 
· -seat, and the seat ln the rear was bent double, into a "U',. 
Note : At this point counsel asked permission 
page 20 } to offer the photographs in evidence heretofore re-
ferred to. 
The Court: The Court refuses to allow the admission of 
the photographs at this time. 
Mr. Baker: I wish to state that the witness was tl1cre at 
the time these pictures were taken. 
The Court: The objection, of course, is that this witness 
· did not take them, which I have sustained. 
By Mr. Baker: 
Q. Have vou had occasion to view the scene of the collision 
as near as" several days after the accident, and again re-· 
eently¥ 
A. Yes, sir. 
Q. Is the condition with regard to the cornfield the same 
110w it was at the time of the accident T 
.A. No, it is not the same. ' 
Q. Tell in what respect it is different? 
A. At that ti~e the corn was young, I would say about a 
foot and a half high, and now it is matured and dried in the 
fields. 
Q. Do I understand you could see over the top of tJ1at? 
M1. Herbert: I object to that as leading. 
The Court: It is leading. 
page 21 } :M:r. Baker: I will withdraw the question. 
I 
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Jolvn W. Mattuel. 
Bv Mr. Baker: , 
.. Q. Will you state.whether or not yon could see over the top 
of the corn on the day of the accident t 
A. Yes, sir. 
Q. Yon could' see over the top of it f 
A.. Yes, sir.-
Q. State whether or not it would be possible to see over the 
corn today! 
A. No, sir. I would have t~ go beyond the spot where the 
stop sign is, would have to prtll out to the edge of the cement 
now. 
Q. I believe you have testified the measurement of the dis-
tance you could see a car to your right on the day of the acci-
dent was-
A. 550 feet. 
Q .. Will you state whether .or not it would be possible to-
day to see 550 feet to your right¥ 
A. No, sir. 
Q. Why would it be impossible! 
A. This corn has grown up, full grown coi·n and dried on 
the stalks. At the pre.sent time it is five or six feet high, or 
m.ore. ' 
Q. So an observation of the scene today would not reveal 
the conditions-· 
page 22 ~ Mr. Herbert: Objected to as leading. 
Mr. Baker: I "'7ill withdraw that. 
By Mr. Baker: 
Q. Will you state whether or not an observation of the 
scene today would reveal conditions as they were on the clay 
of the accident f 
A. No, sir, the conditions are different today from the time 
of the accident. 
Q. Will you describe for the benefit of the jury again just 
what yon did as you came· -µp to the intP.rsection at Route 
258f 
Mr. Herbert: I think he has been over th.at once. 
The Court: Let's don't go over it again. Anything else 
you want to ask him about it is all right, but I don't ·think 
it is proper to. have the witne 1ss repeat. 
Mr. Baker: I wish to elaborate on several points. 
By ]\fr. Baker: 
Q. Did yon, or did yon not, shift your gearst 
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A. Yes,, sir. I shifted as I started off, yes, sir. 
37 
Q .. Could you ten the jury in whnt gear you were, that your 
car was, at the time you were hiU 
A. It was in low gear. 
page 23 ~ Q. Could you tell the jury what the approximate 
speed is in neg·otiating your car in low g·ear? 
A. It is rather hard to say. To pull off in low gear, I would 
say two or three miles per hour. 
Q. Have you had occasi01i to measure the distance that you 
traveled from the point where you stopped to the point where 
you were hiU 
A. Yes, sir. 
Q. Tell the jury what tl1at distance is. 
A. I measured two distances. From the rear to approxi-
mately the center of the road, and to the front of my wheel, 
that was 50 feet from the stop sign. . 
Q. Tell the jury how far the front wheel was from the stop 
sign when you ,vere hiU Let me get that clear. 
A. The front wheel, when I was hit was 50 feet from the 
stop sign. _ 
Q. How did you make that measurement? 
A. ·with a steel tape. 
Q. Mr. Manuel we will have medical evidence later, but I 
would like for you to tell the jury something about what the 
effect of your wife's injuries have been, has that effected 
the home f Wlmt has the effect been with regard to the con-
dition of her nerves, tell the jury whether or not she is a 
stable person at present, or not? 
A. No, she is not;by no means. Her nerves are high strung. 
Any little noiRe or any natural noise the child 
page 24 ~ makes g·ets her nervous. In fact, she is taking 
medicine now for her nerves, and is under the doc-
tor's care., and been takin·g the medicine ever since the acci-
dent. 
Q. Will you state whether or not any change exists in the 
relationship between your wife and your little girl since the 
accident? 
A. Well, there is in--
Mr. Herbert: I object to that, since it. is baRed on his own 
opinion. His 01vn observation, l1e can tell what is occurring, 
but I don't think he can give liis opinion. 
Mr. Baker: I intende· to connect it up with medical testi-
mony. 
The Court: He can tell what he saw, but not what lie con-
cludes. 
I 
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The Witness : Well, I know of two or three instances, no 
longer ago than one this v.reek. My little girt came in and 
asked to go play with another little girl, and my wife told 
her no, she could not, and, pf course, she came back and in-
sisted as any child would, and normally she would have re-
fused her and explained, but this particular day my wife flew 
into right much of a rage at the child and worked her up until 
she wa.s crying and afraid. She hit her with a broom., and 
that is something that was never known before, it had never 
been a practice to. hit the child with anything larger than a 
switch before. My mother-in-law is. staying with 
page 25 ~ her. She had be~n staying with her and had left, 
and I had to call her right back out to spend the 
night. I was afraid she would work herself into such a rage 
she would hurt the child and naturally be sorry afterwards . 
. That is the nearest she has :come to harming the child, but it 
· makes the child terribly nervous, and it is so different from 
the way she was before the accident. I am planning to keep 
my mother-in-law with her as much as I can. 
Q. Do you know how loJlg yom wife was in the hospital 
after the accident! 
A. Twenty-one days. . 
Q. Will you tell the jury where your wife went after she 
left 'the hospital 7 · 
A. She went to stay with her sister for ten days, as a bed 
patient · most of the time for the first week, and then sl1e 
got up and was around the house. 
Q. Did she, or not have ~ny nurse attending her while at 
her sister's? 
.A.. An· the family; her sister part of the time, wif,h her 
mother. Her sister waited on her all the time . 
. Q. Was anyone in that hpusehold' who is a nurse? 
A. No, sir. ' 
Q. Has your wife been discharged by l1er physician T 
A. No, sir. In fact, she is now under tl1e care of doctors 
in Riehmond and Newport News. 
page 26 ~ Q. What doctor in Newport News? 
A. Dr. Sayre. 
Q. What doctor in Richmond Y 
A. Dr. Trauland, Dr. Childress, an eye specialist, and Dr. 
Talley, an X-ray man. Thr;ee doctors now. 
Q. And I understand she is still unde:r tl1e care of those 
doctors? 
A. She has to go back six months from the time she was 
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up _tlwre to Dr. Tirouland. He made an appoin~ent six 
months from the time she w.as up there .. 
Q. Has your wife been able to perform her normal hquse-
hold duties since the accident! · 
A. No, sir. . . 
Q. Is your wife performing any of her household duties 
:since the accident 7 
A. No., .sir. 
Q. Has anyone been ~mplo~d to perform tho~e duties t 
A. Yes, sir, someone has been employed t.o do part -of them, 
yes, sir. 
Q. Do you have any figures on the expenses that has b~en 
incurred in securing the performance of the household duties 
your wife has not performed since the accident f 
A. $7 .50 a week I averag'B,. and I think that. totals $120,00. 
That is what I have paid help, and I have my mother-in-.law, 
but naturally, that has been no expense as far as paying out 
money to her. ' 
page 27 } Mr. Herbert: In the notice of motion there is 
- no request for household expenses and I move that 
that be stricken out. 
Mr. Pitchford: The first paragraph on the second page 
:alleges as follows: 
( Counsel reads). 
Then in the third paragraph we l1ave alleged she has' been 
wholly incapable of perform- any normal duties, etc. 
So I think· it is sufficient, and I think everything we are 
now attempting to put in evidence is relevant in establishing 
the allegations we have made in the notice of motion there. 
The Court: You contend that is an obligation of the de-
fendant, what he bas expended? 
Mr. Pitchford: I think we will establish on account of this 
accident, and I certainly believe the wife is entitled to re-
cover it. · 
'The Court: I overrule the. objection. I think the third 
paragraph covers it. 
By Mr. Baker: 
· Q. What was that figure, the cost of additional help in the 
home? 
page 28 } A. $120. 
Q. Do you have the fig'Ures available of the cost 
of the hospital bill? · " 
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A. Yes, sir .. 
Q. State what that is .. 
A. The hospital bill is $173.71 .. 
Q. Do you have any other expenses that have bee-n incurred 
on behalf of your wife as a result of this accident! 
A .. Glasses ·from the Whit~ Optical Company, $9 .. 00; Dr .. 
Sayre,, but I have lost the bill, $79.00; Dr. Trouland, $15.00 ;. 
Dr. Childress,. $10 .. 00; Dr. Talley, $15 .. 00, and medicince about 
$25.00 .. 
-Q. Will you state whether or not your wife bad the services 
of a nurse while she was in the hospital Y 
A .. 'l'he. first week a day and night nurse, and the second and 
third week,. there was one. nurse. 
Q. Do you have any figures :on what expense that involved.°l' 
A. I don't have at the present time.. I did have it, but I 
have misplaced it at some. time. 
CROSS EXAMINATION .. 
By ::Mr. Herbert:-
Q. You stated this accident occurred at 2 :.45 in the after-
noon f ' 
pag·.e 29' ~ A. The accidenti 
Q. Yes. 
A. 2 :45, yes, sir. 
Q. You are sure. of the timef 
A. I am sure, since my watch was put out of o:rderr and 
when I landed under the. car my watch fell right in line or 
rig·ht under my eyes_. ; ' - . 
Q. Capt. Ness pulled the car,. Faised it up off you with some-
other help t . 
A. I could not say who did. I understand he did, he told 
me later on he did. In fact, I was underneath it. 
, Q .. You saw him when you got. up f 
A .. I had to go around the ~ar. 
Q. Did you te-11 bim at that time you were sorry, you did 
not see him y· : · 
A. I don't recall at that time saying anything. My wife 
was injured and I was injured,, and my child was screaming. 
Q. You don't remember whether you said anything, or not t 
A. I cannot recall saying anything. 
Q. Yon say you stopped at the stop sign f 
A. At the stop sig'Il, yes. 
Q. Were your front wheel~ level with the sfop sign!' 
A. I don't know; I did not go out and measure it. 
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Q. Approximately where were the front wheels? 
page 30 ~ A. ~he front wheels were at the stop sig11, ap-
proximately. 
Q. How far from the stop sign to the edge of the concrete 
road? 
A. Six feet. 
Q. Did you measure that when measuring with the steel 
tapef 
.A. No, sir, it is approximately 14 feet. 
Q. Do you know how wide the concrete road is there? 
.A. Twenty or twenty-one feet. 
Q. That is the twenty-one feet to the point of impact to 
which you measure with the steel tape from the road sign 7 
Mr. Baker: If your Honor please, I will have to object to 
counsel's examination. He is trying to confuse the witness, 
to make him use figures he did not use. The witness has al-
ready testified that he did not measure certain distances, and 
he is trying to make him use figures for such measurements. 
The Court: If he did not, he can say so. I think the ex-
amination is proper. 
By M:r. Herbert: 
Q. ·where, with reference to the road, was the point of im-
pact to which you measured that fifty feet? 
page 31 ~ .A. From tl1e front wheels of the car. . 
Q. Where were the front wheels on tlie road at 
the time thev were struck? 
.A . .At the"' time the car was in the ditch, but from the in-
dications, marks on the curb, etr .. , two feet from the edge. 
Q. In other words, two feet from the northern edge! 
A. Yes. 
Q. So, you measured hrn feet from the northern edge back 
to the sign, and that was fifty feeU 
A. Yes, sir, fifty feet; I measured that. 
Q . .As you approached the intersection you looked first to. 
the left? 
A .. Yes, sir. 
· Q. Was that after you had put your car in gear and started 
or while you were at the st.op sign? 
A. No, sir, where I looked was before I started across into 
the intersection. 
Q. You looked before you started? 
A. Yes., sir. . 
Q. To the left Y 
A. To the left, then to the rig-llt, and bark to the left. 
I 
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• Q. And back to the left before you started? 
A. Yes, sir. , 
Q. Did you ever look to the right again t 
page 32 ~ A. I cannot recall that I did, because when I 
started across-this road is a little narrow on the 
other side, and it is approximately straight across--then I 
was concentrating on crossing the highway, so when I saw 
it was clear I started across.: 
Q. From the moment you started at the stop sign, you 
never looked to the right after you started ahead? 
A. I cannot say I did, I_don't know, but I do know just be-
fore the impact of the car I : seemed to see a flash of his car, 
a glimpse; which I saw just before the. impact. As far as look-
ing down the road, no. 
Q. You caught that out of the corner ol your eye? 
A. Yes; and naturally I knew I was gomg to be hit~ and I 
actually stepped on the gas· to try to get out of the way, but 
I don't think I even got my foot down. I did get a glimpse 
of his car just a second before it hit. 
Q-. You were traveling in the center of the right siqe of 
Aberdeen Road? 
A. Well, I ·would not say I was directly against the curb, 
and not going down the middle of the highway, but slightly to 
the right of the-
Q. Slightly to the right of the middle of the center? 
A. Yes, sir. 
Q. Did you change your C'Ourse? 
A. I mig·ht have, when I saw his car, I could have 
page 33 ~ jerked when I saw his car. 
C. W. LOGAN., 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows : . 
Examined by Mr. Pitchford: 
Q. Please state your name. 
A. C. W. Logan. 
Q. What is your occupation or business? 
A. State Policeman, a trooper. 
Q. A State trooper? 
A. That is right. 
Q. Were you so employed on July 7th of this year Y 
A. I was. 
Q. Did you, in the course of your employment receive a 
call to go and investigate an accident at the intersection of . 
. A.berdeen Road and Route !258? 
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A. I did. 
·Q. On July '7th! 
A. That is correct 
Q. Do you have your notes with you? 
A. Yes, sir. 
page 34 } Q. Do your notes indicate what time yon re-
ooi ved the call! 
A. No, sir, I do.n 't have the exact time I received the call, 
but I received the call by radio, and it was approximately two · 
o'clock, eastern standard time, that I received that call 
Q. What time did you g,et to the scene? 
A. Approximately ten or fifteen minutes after I received 
tile calL 
Q. Were you alone then! 
A. I was at the time, yes, sir .. 
Q. When you got there, please relate to the jury what you 
found. 
A. Wben I reached the i11tereection of. a road_ Aberdeen 
Road, and what is lmown as Military Highway, State Route 
258, I found one automobile on the side of the road 11eaded in 
what was a northern direction, and another car over in the 
field. This car in the field was turned up on its side and the 
wheels were facing the hig·hwny. I observed the physical 
facts, of course. There were skid marks leading up to the 
intersection from the direction of Rampton, or the east of 
the intersection. These skid marks measured bv steel tape 
'67 .6 feet from tl1e starting of the skid marks to the point of 
impact. I arrived at the point of impact by the clebris which 
was dirt and glass which fell off each automobile. 
page 35 } From the point of impact to the automobile over in 
the field was 39.5 feet. From the edge of the road 
to the car was 25.2 feet. 
Q. Which car is that 1 
A. That is the car over in the field which was owned and. 
driven ·by Mr. J. W. Manuel. The other car I spoke of being 
near the edge of the road headed in a northern direction was 
driven by Capt. Ness. Now, I will give the location of Buick 
or Ness car, the right front wheel was ten feet from the e"dge . 
'Of the road, the left rear wheel was four feet from the edge 
of the road, the right rear wheel was eight feet from the edge 
of the road, so that would make the car in an angle on the left-
hand side of the road headed back towards Hampton. 
Q. Mr. Logan, have you made a pencil sketch of what you 
found there! 
A. Yes, sir. (Witness produces plat.) 
. i 
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Mr. Herbert: If your Ho11or please, I object to that part 
of the plat which shows two ears colliding, because. this wit-
ness got there after the accident had occurred. 
Mr. Pitchford: He is testifying· on determining the point 
of impact by the debris. 1 
Mr. He:rbert ~- But I don't see how that eould enable- him 
to indicate on that sketch the "!Nay the cars came together . 
. · The Court: Your question was all right asking 
page 36 } whether he bad a diagram showing what he 'found,. 
and.-s1ich a sketch is not objectionable, a drawing 
of what he found at the sce:µe on arrival, but the· objection 
counsel makes to that sketch is describing the position the 
cars came togethe1·. You will have to have him erase that or 
draw a new one. , 
Mr. Pitchford: Very welt Now, your Honor, we offer 
this sketch with the position of the cars together removed. 
Note: The sketch as offer
1
ed was marked "Plaintiff's Ex-
hibit No. 1.,.,, 
By Mr. Pitchford~ . 
Q.. As I understand on this diagram, this direction is to-
wards Hampton (indicating) f 
A. That is correct. This is Aberdeen Road running across. 
the highway, this is the way I going towards the tT ames River 
Bridge, and this is east and this is west, (indicating on plat). 
. By the Court:- : 
Q. Mark those directions on the diagram .. 
A. Yes, sir.. This is the position of the automobile driven 
by Ness. 
By Mr. Pitchford: 
page 37 } Q. What kind of automobile was that f 
· A. A 1946 Buick. This other car was· a 
Plymouth, a 1941 Plymouth Coach. The car driven by Manuel 
was turned up on the side with the wheels facing the highway 
here. I arrived, or determined the point. of impact, by the 
position of debris, glass and m11d on the highway. From that 
point to the Plymouth car was 39-feet 5-inches. The skid 
marks started back here., ancl .Jed up to the point of impact 
a distance of 67-feet 6-incbes. 
Q. Were there any skid marks after the point of impact t 
, A. There were scuff marks on the road where the· car had 
turned sideward,. in a sideward direction. 
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Q. Did you measure thdse scuff mai·ks ! 
A. No., sir. 
Q. Can yoli tell approximately what distance they ran! 
A. It would be over to the side. 
Q; How wide is Military High\\-ray at that point? 
A. The width of Military Highway is 21~feet 11-inclies. 
Q. Are there any shoulders? 
A. Yes; there are; 
Q. Enough for an automobile to get off on? 
A; Completely off the ,hard sttff ace, yes. 
Q. Is that road straight or curved 1 
45 
A. A slight curve there, which starts just beyond 
page 38 }- Sawye1; Swainp Road, arid continues until you pass 
Aberdeen Road and then straightens out into the 
Circle before the James River Bridge. - · 
Q. Xs there a stop sign at Aberdeen Road? 
A. Yes; sir,. on each side. . 
Q. Could you tell approximRteJy how far a person stbpping 
at the sign could see in either direetion f 
A~ Vif?ibility as you would be gding north _ on ..... '-\:berdeen 
Road into the highway to the right would not be very good, 
because at that time there was .. a corn field on the right-hand 
side of the road; at that time thefo was little visibility to the 
right. Visibility to the left would be much better, going to 
tlie left, because there is a field; lowland, on the left-hand 
side facing· left or west on Military Highway. 
Q. Could you tell what place l\Ir. Manuel's· automobile was 
struck? _ 
A; The Manuel car was struck iu the right door, the' right 
side. 
Q. In which lane of tlie highway did the impact occlit 1 
A. From the debris, g1lass and dirt., it was-that was found 
in the rig·ht lane as you wbtild be going west on Military High-
way. 
Q. What part of tlie Ness 1946· Buick was strnck ! 
A. The front end. 
Q. Do yo'n recall the conclitio:ri of the weather tliat day? 
A. Cloudy, and the road.:._it had oeei1 tai:ning 
page 39 ~ and the road did not have water standing oii it, but 
it was wet. 
Q. What type of surface on that road? 
A .. Military Highway has a concrete· surface. 
Q. Did the skid marks you have pointed out, did they run 
straight or vary in either direction? • 
A. Not exactly straight, but more straight than they were 
crooked. · 
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Q. That distance of 67-fe~t 6-inches Y 
A. That is rig·ht. · : . 
Q. You have testified you received the call at two o'clockf 
A. Approximately. 
Q. Was that. Eastern Standard or Daylight Saving time Y 
A. Eastern Standard Time. 1\-Iy time I have given is East-
ern Standard Time. 
Q. Do you know what the other people were using in that 
vicinity? ! 
A. In that vicinity Daylight Saving time, making an hour's 
, difference. 
CROSS EXAMINATION. 
By Mr. Herbert: . 
Q. Mr. Logan, there are: sections of concrete .the highway 
· is divided. Do you know how many feet to the 
page 40 ~ section Y . · 
A. No, sir, I do not. 
Q. Do you know whether or not these skid marks'~xtended 
over three or four sections of concrete or more? 
A. I would not be able to answer that. I only measured 
.from the starting point. The marks were clearly visible, to 
enable me to determine the point of impact. 
Q. The point of impact you have stated was on the right 
side of the highway! · 
A. That is correct. 
Q. On what side of Aberdeen Road? 
A. The point of impact there was more--would .be on the 
right side of Aberdeen Road as you would be facing south. 
Q. On the right side as you are facing south Y 
A .. Yes, on the· left side jf you were going north. 
Q. And this car was going north? 
A. That is correct. 
Q. So on the left the way he was going. In other words, 
it would be in tbe northwest quadrant of the intersection if 
you divided the intersection into four quadrants of the sphere, 
it would be in the northwest quadrant Y 
A. That.is right. 
Q. The scuff marks you speak of were made by the tires 
going sideways T 
A. Yes, sir .. 
page 41 ~ Q. It did not; indicate any brake marks? .. 
"' A. No, sir, no brake marks, not after the acci-
dent. 
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Q. Do you know how far the stop sign sits back from the 
edge of -the concrete road? 
A. No, sir, I <lid not measure that. 
-Q. Did you measure how far the Buick car w.as from the 
antersecti9n ber.e (indicating on diagram)? 
A. No, sir. 
Q. But in that place you have just approximated that meas .. 
urementY 
. A. That is correct. . 
Q. The only measurement you took was for the ~~ond 
,car! 
A. The position of the Buick with reference to the e-dge 
of the road. 
Q. You have scaled insofar as the distance from the west-
-ern edge of Aberdeen Road f 
A. 'rhat is right. 
· Q. It was beyond the western edge? 
A. Yes, sir. 
Q. But you have not scaled the distance? 
A. No, sir. . 
Q. A person stopped at the stop si~, with the front wheels 
of the car opposite the stop sign, how much visi-
page 42 ~ bility would -such a car have to the ~ast from that 
point? 
A. Well, as to the exact feet, I would be unable·to state. 
Q. But the visibility is very definitely limited there? 
.A. Yes, sir. 
Q~ Both by the cornfield and the curve? 
A. Limited as to seeing any great distance down the road. 
Just ihe exact feet from that intersection looking to the righ~ 
the feet I would be unable to say. 
RE-DIRECT EXAMINATION. 
Bv Mr. Pitcl1ford: 
·q. On the day of the accident, did you pay any particular . 
attention to the cornfield on the right side going north? 
A. Yes, sir, there was a cornfield. 
Q. How tall was the corn? 
A. I don't know. 
Q. Do you remember whether or not they had two growths 
of corn or only one which was then there? 
A. No, sir. 
Q. Can y.ou tell us bow wide Aberdeen Road is on the south 
side of the superhighway? 
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Charles Dwniels .. 
A .. No, .sir, _I did: not measure that road from 
pa~e 43 ~ edge to edge, but it I is approximately, speaking of 
the hard surface1 it is not quite as wide as 1\ilili-
tary Highway, but there is a. good wide intersection there .. 
of· course,· the hard. surface branches off into- an angle at the 
superhighway on that particular side.. The hard surface .is 
built out in this manner on each side to let traffic making 
a left or right tur,n come into ,Aberdeen road without having 
to run off the shoulder. It was somewhat- narrow back here,., 
but at this point it would be wider (.indicating on dittgram) .. 
Q. What is the- wjdth of Aberdeen Road on the north t 
.. A. I don't know 'the exact feet; but a little narrower than 
Military Road. 
Q. It narrowed.;.::..;.;. 
A. It is narrower than Military Road from tliis section to 
here,. but back here it would be approximately-well;. a, good 
bit wider. 
page 44 } CHARLES DANIELS, 
. . called as a witness 9µ behalf of the plaintiff1 hav-
ing been first duly sworn, testified as follows~ 
Examined by ::M:r. Pitchford:-
Q. Pl~Hs·e st~te y·otri· name.: 
A. Chat les Daniels. 
Q. Where are you employed T 
A. Gannaway & Dig·gs. . 
Q. What is their business t 
A. Automobile me·chanics. 
Q. Do they run a wrecking servicer 
A. Yes, sir. . . 1 
Q. Did you, on J'tily 7th, go to the scene of an accident at 
Aberdeen Road and the Super-highway f 
A. Yes, I did. 
Q .. · Did you piek up a car th:ere-i 
A .. Yes; siY .. 
Q. What kind of car °l 
A. A Plymouth. 
Q. What kind! 
A. A 19'41 two doOT. 
Q. Did you make'. an effott !to pull tlrat cart 
A. Yes, sir. 
Q. Could yotr t 
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A. No, sir. 
page 45 ~ Q. Why could you not t 
A. Because neither 1·ear wheels would turn. 
49 
Q. What did you do Y 
A. I had to get the car away and I picked it up and swung 
it clear from the ground. 
Q. The whole car? 
A. The whole car. 
Q. After that was done, what did you do with the car? 
A. Brought it in and sat it in the back lot. 
Q. How long did it stay there Y 
A. I could not say, several days. 
Q. Do you remember who took it awayY 
A. I think George's Super Service. I am not positive, be-
cause after I put one down, I don't pay any more attention. 
Q. Did anyone in your place work on the car? 
A. No, sir. 
By Mr. Herbert: 
Q. You attached a hoist to it and picked it up from the 
ground? 
A. Yes, sir. 
page 46 ~ DAILY T. NEWTON, . · . 
called as a witness· on behalf of the plaintiff, hav-
ing been first duly sworn, testified as follows: 
Examined by Mr. Pitchford: 
Q. Please state your name. 
A. Daily T. Newton. 
Q. Where do you live? 
A. On the Sawyer Swamp Road. 
Q. Where are you employed! 
A. At George's Super Service place, in Hilton Village. 
Q. What ·is their _business Y · 
A. General automobile repair work, wrecking service, and 
crane work. 
Q. Did you, after July 7th, take a wrecking man and go 
·to the shop of Diggs here in Hampton, for the purpose of 
getting an automobile Y 
A. Yes, sir .. 
Q .. ·where did you find that automobile¥ 
A. In Dig·gs' back lot. 
Q. The wrecker you used was what sizeY 
so Supreme Court bf Appeals of Virginia 
JJ!l rs. Leatha Manuel. 
A. A te5n and a half Ford. 
Q. Did you try to pull the 1 car with that 7 
A. Yes, sir. 
Q. Could you pull it Y 
. A. No, sir, not .from the front. 
pag·e 47 ~ Q. Why could you not? 
A. It was locked up. 
Q. What· do you mean! 
A. The wheels would not turn. 
Q. The rear wheels would not turn? 
A. No, sir. : . 
Q. Did you try to do something to make them turn Y 
I I 
A. I tried to get it out of second gear, and they still would 
not .. 
Q. What gear was it in? 
A. ·Either low or second, ]j am not positive. 
Q. What did you have to do to get it out of gear? 
A_. I never got it out of g·ear; I had to cut it out. 
Q. Are you a mechanic f 
A. Supposed to be. 
Q. How long have you been a mechanic T 
A. Since 1915. 
Q. Could you say it was in low or second gear? 
A. Yes, sir. 
Mr. Herbert: No questions. 
page 48 ~ MRS. LEATHA :MANUEL, 
the plaintiff, having been first duly sworn, testi-
fied as follows : 
Examined by Mr. Baker:· 
Q. State your name, please. 
A. Leatha Manuel. 
Q. Were you involved in an accident July 7th f 
A. Yes, sir. : 
Q. Tell where you were :sitting in the automobile at the 
· time of the collision? 
A. In the front seat, I guess, where I usually sat. · 
Q. State whether or not you have any recollection of the 
accident? 
A. No, I cannot remember a thing about it. 
Q. Qan you tell us how soon, how long after that accident, 
before you do remember anything! 
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A.. It was the following Wednesday before I knew a thing. 
· Q. At the time of the ·Mo.idant how much. did you weigh$ 
A. 148 pounds. 
Q. Have you been weig·hed i1ecentlyf 
A. This week, Tuesday, 115 pounds. 
Q. Did you sustain any injuries as far as your eye is-\ron-
icernedT 
A. Yes, sir. 
Q. I notice your left eyelid d;ruops somewbat. 
page 49 } Can you lift that left eyelid T 
A. Yes, my left one~ That is the right ~ye. 
Q. Can you lift your rig·ht lid! 
A. It does not come up completely. 
·Q. As you look at me, can you see me T 
A. I see two of you. 
Q. Is that true of everything you look at? 
A. Yes, everything I soe is double. 
Q. Have you made an attempt to go to the movies 7 
A. I tried it once a short while back, but I cannot make it 
because I just see two of everything. 
Q. Could you say whether you have been effeated in addi-
tion by your nerves by this aceidentY 
A, It has made be complerely nervous, and has ca.used a 
-condition that I have pains around uiy heart, and the dQ-cJtor 
says it is from my nervous condition .. 
Q. Don't testify to what the doctor says; just what you 
have observed about your own condition.~ 
A. I am completely nervous; everything upsets me, that 
never did before, even the smallest of thinge, 
Q. Are there many children in your neighborhood t 
A. Quite a few. 
Q. Do they play in and around your yard and that hmne-
diate vicinity at times f 
A. Yes, 
page 50 } Q. Do they, or not, bother you T 
A. With too much noise I am always bothered~ 
Q. Have you been able to attend to your normal duties 7 
A. No, I have to have help. 
Q. Have you tried to do some of your duties Y 
A. I have tried to do a little cooking. Thijt is all> 
Q. You have tried to do some cooking f 
A. Yes, sir. 
Q. Have there been any other ill effects you have noticed 
you suffered since this accident you never suffered before? . 
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A. I have severe headacbes,; and this pain continues around 
my heart, pain shooting around my heart that I never had 
before. : · 
Q. When you say headaches, do you mean frequently, or 
all the time, or whaU · 
' A. I take something for them all the time; I always have 
to have something for them all the time. . 
Q. Can you read frequently 7 
A. I can read, but I have to close this· eye because I see 
two. 
Q. Will: you state what effect, if any, reading has on the 
eye not injured in this accident! 
A. Well, that was the weaker eye, weaker than the other· 
eye, and i.t makes :ine have more headaches. 
page 51 ~ Q. What do you: mean? 
A. That eye has always been my weak eye. 
Q. Do I understand that the eye which was injured was 
·the.eye which was your strong eye before the accident! 
A. Yes, sir. 
Q. Tp.e eye which was not :injured was your weak eye be-
fore the accident f · 
A. Yes, it has been weak for years. 
Q. In what way does the weakness in the eye not injured 
manifest itself in your readingY 
A. I cannot read, I just ca1mot read much with it. 
CROSS EXAMINATION . 
. By :Mr. Herbert: 
Q. Th:e scar on your neck :was not the result of this acci-
denU · 
.A. No, _that was before. 
page 52 } DR. J. W. SAYRE, 
called as a witness on behalf of the plaintiff,. hav-
ing been first duly sworn, testified as follows: 
I 
.Examined by Mr. Baker: 
Q. State your name, please. 
A~ J. W. Sayre. 
Q. Win you please state what your profession is f 
A. I am in the medical profession. 
Q. Doctor, did you have asl a patient Mrs. Leatha Manuelt 
A. Yes, sir. 1 • 
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Q. Has she been a patient of your recently, or over a 
period of years? . 
.A. She has been a patient of mine since July 12th, 1935. 
Q. What was her need for a physician the first time you 
attended her¥ 
. A. Childbirth. 
Q. Have you been her family physician since that date? 
A. Yes, sir. 
Q. Have you had occasion to treat her recently for an in-
jury? 
. A. Yes, sir. 
Q. Do you have the information before you of the date on 
which you first observed her in connection with·her 
page 53 ~ most recent trouble? 
.A. Sunday afternoon, July 7th, of this year. Q. vVhere did you see her! 
A. In the Buxton Hospital. 
Q. Describe her condition when she was brought to the 
hospital; describe her condition when you saw her. 
A. She had come to the Buxton Hospital on that Sunday 
afternoon following an automobile accident and was ad 4 
mitted to the first-aid room in the hospital on the first floor. 
At that time she was in sort of a semi-stupor state, although 
she would respond to you upon calling her name, she could 
not answer questions rationally. Her right eye was black, 
and she was unable to open that eye. 
Q. Did you make a preliminary examination and diagnosis 
of her condition, Doctor? 
A. In view of the fact she manifested such a marked stupor, 
and in addition to her inability to open the eye, and the pnpi] · 
of the eye was fixed, we felt it could not be explained by just 
basing it from a blow on the eye itself. 
Q. How did you conclude her condition, how could you ex-
plain her condition was more than just a blow on the eye 1 
A. "\Ve thought there was an internal injury, in .the brain 
where the nerves supply the eye, take their origin. 
Q. Has that opinion been confirmed 1 
A. l kept her in the hospital three weeks, and 
page 54 ~ there was considerable improvement during that 
time, and then I discharg·ed her to stay with her 
sister one week thereafter. During that period of time I 
made an appointment with a brain surgeon in Richmond, be-
cause I wanted to know whether or not there was anything 
being left undone that could be done, that he could do that · 
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I could not do~ They did subsequently write they felt that 
surgery would do no good at' this time. . 
Q. Can you describe the position 011 Mrs. Manuel's body 
or head, where she received the impact or blow which brought 
about her condition. Can you state where she received the 
blow! 
A. Not very certain. The fact that she had a blow on 
the eye would lead you to believe she sustained the impact 
.. there, and that mig·ht be the case. We very frequently en-
counter patients struck on the rig·ht side of the head, and not 
fractured on the right, but on the front or fractured on the 
., base of the skull. 
Q. You spoke of a possibility, from your first impression, 
there might be a blow to the eye itself, causing the condition, 
but you soon eliminated that possibility, because it was a 
nerve injury. Tell the jury where the nerves supplying the 
eye in her case were apparently injured? 
A.. They are at the base of the brain, and I mean by that 
the bottom part of the brain when the patient is sitting or 
standing. Up underneath the brain there are 
page 55 ~ three of twelve cranial nerves which supply the 
eye. The third nerve is named the Oculomotorius, 
because Ouculus is tho eye, and the Oculomotorius is a nerve 
which supplies the eye, supplies the muscle of the eye, and it 
bas long been known as thq motor nerve which supplis the 
eyelid muscle known as the !internal rectus, which draws the . 
eye next to the nose, the superior and inferior rectus, and 
this inferior rectns moves the lid straight up and down, where 
the oblique inferior and superior runs diagonal. In addition, 
those same nerves if I am reading-my pupils contract when 
I look at something close, and dilate when I look at some .. 
thing distant. If you shine a light it contracts the pupil to 
protect my eye. If you are driving an automobile at night 
and you are meeting another car with the light shining in 
your eye, the pupil would contract to regulate the amount 
of light to go into your eye. Its duty is to accommodate the 
pupils of the eye. In the dark the pupils are large, and in 
the light they are small. There is a fourth.nerve which sup-
plies just one muscle of the eye, the superior rectus, on top, 
and then the sixth cranial nerve which supplies the external 
rectus, which pulls the eye outward. According to this pa-
tient's symptoms, this patient sustained an injury in her 
brain where her nerves take their origin, and we speak of 
that as the nucleus of the nerves. What we term as the roots·· 
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, -of a plant, the nerves are similar in the body. 
page 56} All the sympt.oms indicated the inju~y was there. 
The patient is not blind in the right eye--the. left 
,eye was not injured-she is not blind because of loss of sight, 
but the difficulty is due to the fact she cannot use the sigbt 
she has. She would be in position to use that sight if she 
-could rotate. When these muscles cannot function, then the 
patient's vision is like that of a cross-eyed person. 
Q. You have mentioned something about her inability to 
:accommodate, and also to accommodate the difference be-
tween bright light and a dim light, in terms of not being able 
to dilate her eye. I m>uld like for you to tell the jury a little 
more, the fact whether that condition is painful, or- not. 
A. I think when a patient comes to our office and complains 
of headache, I believe I could say yes. They seldom come in 
-complaining, "I cannot see". 
Mr. Herbert: I think the evidence should be confined to 
this patient. 
The Court! Yes. 
By the Court: 
Q. If you will, state what would be the result or effect on a 
person whose eye cannot dilate, her condition. · 
l\Ir. Baker: As I understand, the testimony is of this pa. 
tient's eye. 
page 57 } The Court: He went on to note what the effect 
that would have on persons. 
A. Inability to see will cause headache, pain in the eye. 
The condition we call photophibia, too much light in the eye, 
-0auses pain. 
By Mr. Baker: 
Q. I think that is the experience one feels when quickly 
stepping from darkness immediately into a brig·bt light; then 
we have a similar condition as the condition of thj.s patient Y 
A. I am not sure I get what you mean. 
Q. I understand from your testimony, the normal eye of 
persons should dilate u1 darkness to admit light, and con• 
tract to a pin.point in bright light, 
A. That is right. 
Q. Did I understand you correctly that the condition- of 
her eye is the pupil will not contract? 
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A. 'Fhat is right .. 
Q. Then, I ask, if she has a: condition which she could not 
control, either voluntarily or involuntarily, similar to that 
of a normal p·erson, which a normal person would experience 
when they ste.p from a dark room into a bright light t 
A. Yes,: sir.. 1 
Q. Do I understand such discomf~rt momentarily experi-
enced by a · normal person, 'she suffers continuously in a 
bright light Y 
page 58 ~ A. That is right .. 
Q .. Is. there any ! surgery which can relieve the 
condition with regard to her! eye injury or he:r nerve f 
A. There is not anything· that could be done to the nerve 
itself. In view of the fact she· is unable to lift her eyelid,. 
there is a plastic operation to take up some slack in her eye-
lid, so she could lift it with less effort. 
Q. By taking up slack, do you mean taking some skin out 
of the lid to shorten it .. 
A. That is right. 
Q. If the skin is shortened, will the eye close normally Y 
· A. It will not; if you are lucky enough to get a perfect 
operation. 
Q. Do you infer it is unusual the operation would be per-
fect? 
A .. No, I would say there is a distinct percentage of error .. 
Q·. In the event the eye dia not clos·e properly after such 
an operation,. what then would be the effect on the patientt' 
A. She would not be much better off than before. She 
would have another condition then, she would have a dry 
cornea. That is the function of winking the eye, to keep it 
moist.. · 
Q. What would ibe the effect of a dry eye 1 
page 59 ~ A. Just as much discomfort as she. would have 
. as with the lid closed. As a matter of fact, if we 
have a choice between the two we prefer the eyelid to remain 
closed rather than open. 
Q. So we have been talking:about what su:rgical relief might 
be rendered the eyelid itselU 
A. That is right. : 
Q. Is there any surgical relief she c<mld have for the eye 
itself, to cause the eye to dilate and contract properly 1 
A. No, that is too delicate. There is one other thing, but 
it would not effect the size of the pupil. The chief trouble is: 
she· is unable to move the eye· forward or towards the nose-. 
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An operation could be done to take out part of the muscle 
on the temporal side, shorten the vision of the eye to straight, 
and overcome some of the pull there. 
. Q. And then if the eye were fixed straight, it would be in 
a fixed position, sti·aight ahead 1 
A. Not altogether. . . 
Q. Is this operation you speak of a usual operation or a 
delicate operation Y 
A. It is an operation that even eye specialists in a town the 
size of Newport News would hardly attempt. That type· of 
surgery is usually done around medical centers by heads of 
departments, somebody high up. 
i.,age 60 ~ Q. Now, we have ref erred to possible relief she 
may have from an operation to the lid itself, and 
the possible relief through surgery by reduction in the normal ' 
movement of her eye. Is there any surgery that could re-
lieve the condition she has now with regard to her inability 
to dilate and contract her eyef 
A. No. 
Q. So, knowing that condition remains uncorrected, can 
her two eyes focus properly on any given object? 
A. No, and that is why she has double vision now. It is 
not due to the fact she has lost sight in the eye, but due to 
the fact she cannot focus. In other words, she cannot move 
the eye into the proper position. 
Q. Has there been any other aspect to Mrs. Manuel's con-
qition that you have had an opportunity to observe that you 
attribute to the injury she has received f 
A. Yes. I saw her on vVednesday-I have ,been knowing 
her a long time, and she is a very stable, calm, collected type 
person, and I felt very much encouraged about her :when she 
left the hospital. I saw her again in the hospital in Sep-
tember, September 26th, and there was no reason to be dis-
couraged at that time, but I saw her again on Wednesday 
of this week, and I was a little disappointed. All improve 4 
ment-well, there just has not been any improvement since 
September 26th. As a matter of fact, she was a 
page 61 ~ little worse. She was very nervous, irritable, im-
patient, and apprehensive about her condition. You 
understand she manifested herself this way at my office. Mrs. 
Manuel said, "I doubt I will ever be normal ag·ain"-
].\fr. Herbert: We object to that. . 
The Court: That statement is not evidence in this case, 
and you gentlemen just disregard it. 
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By Mr. Baker: 
Q. Is this nervousness-
The Court : Don't disregard her condition, but the state-
ment she made to the Doctor as to any nervousness, but what 
the Doctors says is evidence. 
I 
By Mr. Baker: 
Q. This nervousness she is suffering now, can you say 
whether or not that is normal eonsequence of an injury such 
as she received T 
A. That is my belief. 
Q. Would you say she has suffered a slight injury to her 
nervous system, or a severe iinjury, as a result of this injury 
at the base of her skull? 
A. I would say she sustained a severe brain injury. 
Q. Do you know what she weighed normally prior to this 
accident, · 
A. 148 pounds. 
Q. Do you know how recently she bas been 
page 62 ~ weighed in your office, . 
A. I weighed I her September 26th, and she 
weighed 128 pounds., and I weighed her again Wednesday, and 
she weighed 115 pounds. That is Wednesday of this week. 
Q. I understand her normal weight is 1.48 pounds, and in 
September after the accident happened in .July she weighed 
128 ponndsT 
A. Yes, sir. 128 pounds on the 26th of September, and 115 
pounds Wednesday of this week. 
Q. So, she has continuously lost weight since the accident? 
A. Yes, sir. 
Q. Are you familia.r with the malady commonly known as 
Jacksonian epilepsy Y 
A. Yes, sir. 
Q. Will you tell the jury what Jacksonian epilepsy is¥ 
A. Jacksonian epilepsy is a disease characterized by convul-
sive seizures, usually not ~neralized. It may involve· half 
the body, or the arm, face, or leg. In other words, tbey are 
localized seizures, tht1y are not usually @:eneralized and the 
patient does not become totally unconscious .as they do in 
plain epilepsy, when they are completely unconscious. 
Q. What is the accepted cause or causes of Jacksonian 
Epilepsy? I 
page 63 ~ A. Anything involving the brain might do that. 
For example, suppose ·one had tuberculosis or a 
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syphilletic tumor on the brain, meningifis, ·or hemorrhage of 
the brain., whatever part of the brain the injury effects is 
thereby involved and will cause these seizures to the right or 
left. 
Q. Is the type of injury Mrs. Manuel has_ sustained one 
of the accepted causes of Jacksenian Epilepsy f 
A. Mrs. Manuel, I feel-they did diagnose here as hemor-
rhage of the brain around the .origin of her nerves. Certainly 
she had an injnry and we believe that injury resulted in 
hemorrhage. 
Q. What is the experience with regard to how soon it can 
be expected in the medical field that Jacksonian epilepsy de-
velops from such an injury as she sustained Y 
A. Usually it is delayed, but it may come on early, but it is 
infrequent for it to come prior to six months, or .around a year, 
and tw.o years after is most .connnon. 
Q. Would y.ou f.eel safe in assuring her she will not develop 
Jacksonian epilepsy as a result of that injury two years from 
now? 
A. No, I could not do that. I could say this; some or' the 
most severe brain injuries never develop it and some of the 
most mild brain injuries do. 
Q. So far as selecting an individual patient, it can be either, 
. they will develop it or they will not, someone who 
page 64 } had a brain injury 1 
P.... There is no possible way of telling; in other 
words, it is uncertain. . 
· Q. Doctor, there is one point that may need a little clear-
ing. At what period did you say you had cause to be en-
·couraged and at what period were you discouraged about her 
condition. You say when she left the hospital yon were ,en-
couraged? 
A. Yes. She ·was discharged from the hospital on July 
28th, remaining there exactly three weeks, and during that 
time in the hospital there had been some improvement in 
her ability to lift her right lid. In other words, she could 
not lift her right lid at all upon admission., and there had 
been some improvement in that respect. If she had im-
proved that much in three weeks, in six months I l1oped this 
thing would clear up all right. When I saw her in September, 
the 26th, I thought there had still been .additional improve-
ment. Then between September 26th and Wednesday, which 
I believe was the 20th of this month, she had not improved in. 
her ability to do that and in her ability to use the eye, 1and 
in addition to that absolutely more nervous and more de-
spondent. 
Supreme Court of Appeals of Virginia 
Dr. J. W. Sayre. 
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rate of improvement has pr~ctically come to a standstill in 
regard to the expe,cted future improvement Y 
page 65 ~ A. Yes, it is today. Naturally, you do encounter 
- a.certain mnount 9f discouragement,. but-in other 
words, my hopes liad been that this patient would ultimately 
have a complete· recovery, but today her .condition makes me 
feel that that is. hi:ghly doubtful.. 
Q. You are highly doubtful of her recovery as of today t 
A. That is right. 
CROSS EXJA.MINATION .. 
By .Mr. Herbert: i · · . 
Q. If her g·eneral condition, of course, her weight, nerves:,. 
etc., were built up, that wonld give her a better chance for 
complete· recovery,. would it notY In other words, if she could 
be built up, her weig·ht and her general constitution, that 
would give her more of a chance for eventual recovery Y 
A. Yes, and I believe right now she should be hospitalized,. 
because she did better.in the hospital, and I think they would 
there be able fo build her up. I am not sure about that, but 
they would give her the best general medical attention we 
have there.. I 
Q. She djd show improvement while in the hospital, how-
ever? 
. .A. Yes., sir. 
page 66.} Q. And between the time she left the hospital 
and the time you saw her Y 
A. That is right, but under the same circumstances, so 
far as I know, she has discontinued or failed to improve from 
· September 26th to November 20th. 
Q .. You don't know whether conditions might have led to 
that at home, or anything of: that nature? 
A. That is . rig·ht, I d_on "t µnderstand. It other words, it 
seems she should have improved. · 
Q. Now, this Jacksonion epilepsy, that is simply a pos-
sibility with any head injury T 
A. Yes, sir. 
Q. But it is not a probability f 
A. In other words, wherever you read a report where a 
man is doing brain surgery, doing two to three hunclred cases, 
he will list in his follow-ups how many develop. So far as 
any possibility of predicting any certain given patient de-
. veloping it, that I could not cflo .. 
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Q. It also develops from disease Y 
A. Yes, sir., anything, injuries to the brain, and disease can 
do it, as well as accidents. 
RE-DIRECT EXAMINATION. 
By Mr. Baker: 
Q. You have been attending· Mrs. Manuel, but 
page 67 ~ not regularly since the accident¥ 
A. When I saw her September 26th, in view of 
the fact you would not expect a .very rapid change over a 
short period of time; I merely told her to come back in again 
in two months. 
Q. Have you prescribed any medicine for her? 
A. No. I don't know of any medicine that would change 
the structure of a nerve. I have given her something to make 
her sleep, to quiet her nerves, but that is not a cure. 
Q. You have given her medicine for her nerves? 
A. Yes, I gave her some sedative. I gave her some "'\Vednes-
day. 
Q. You stated on cross examination .you at present would 
advise her being hospitalized again. Do I gather from that 
you feel there are some elements in the normal home life 
that wonld retard her improvement Y. 
A. I don't know exac.tly why it is, but we can take patients 
highly nervous and give them some medicine and permit theni 
to stay in the home and we don't note the improvement we 
have in the hospital. They make the rounds and see them 
twice a day, and we have a nurse who calls whenever the 
patient should be attended or given a sedative. I don't know 
whether the fact things are done at the right time, and we 
have a definite plan, or whether the absolute rest 
~page 68 ~ they get,. but we do know they get along better in 
the hosp1tal. 
Q. Do I understand that it is your opinion that her condi-
tion is such that she cannot thrive or improve outside of a 
hospital at present? 
A. I feel it is advisalJle. Vl e have a patient who is going 
downhill now. There is such a thing., now, as a patient going 
downhill and getting worse over a period of time, and then 
spontaneously, without help from us, that patient will begin 
to improve again. However, I would say that is improbable 
here. 
Q. In this particular case! 
A. That would be my feeling. 
Q. You spoke on cross examination of Jacksonian epilepsy 
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as a mere probability. Th~ probability I believe you were 
speaking about were reports made on the subject by physi-
cians in that field based upon a number of cases. Are there 
any figures which might be a percentage-
Mr. Herbert: I object to that. 
· The Court: Objection sustain. Based on information this 
Doctor knows himself, but not from somebody else's. 
Mr. Baker: I was merely trying to clear up a· matter 
broug·ht out on cross examination. 
The Court: His answer would be based on information of 
someone else. · 
page 69 ~ By Mr. Baker: 
. Q. Would you say in the case of this particular 
patient, that it is a mere possibility or is there morf. than a 
mere possibility she will develop Jacksonion epilepsy! 
Mr. Herbert: I object. 
The Court: What is your objection f 
Mr. Herbert: His answer would have to be based on pure 
conjecture. The Doctor himself has said there was no way 
of telling. 
The Court: I will permit the question. 
Mr. Herbert: "'\Ve note an exception. 
By Mr. Baker: 
Q. Counsel for the defendant on cross examination asked 
you whether or not it was just a mere po~sibility Mrs. Manuel 
might develop J ackso.nian epilepsy as a result of this injury. 
I ask you now, i~ it today a mere possibility, or any degree 
of probability that she will develop J acksonion epilepsy from 
her injuries t 
A. My answer would be it a possibility rather than a prob-
ability, because in observing-in other words, I am trying to 
tell you why. In observing head injuries~ the majority of 
cases, they do not develop Jacksonian epilepsy, and that 
makes me say in this particular case, although it is unpre-
dictable., it is a possibility because it is more common they 
do not happen. . • 
page 70 ~ , Q. You say it ~s more common it does not hap-
pen¥ 1 
A. Thatis right. 
Q. But it does happenf 
A. That is right. 
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DR. R. T. PEIRCE, JR., , 
called as a witness on behalf of the plaintiff., having been 
.first duly sworn., testified as follows: 
Examined by Mr .. Pitchford: 
Q. Please state your name and profession. 
A. R. T. Peirce, Jr., physician. 
Q. Where do you practice! 
A. In Newport News. 
Q. Have you recently examined Mrs .. Leatha Manuell 
A. Yes. 
Q. On what date was that examination madef 
A. The 16th of November. 
Q. State briefly for the benefit of the Court and jurv what 
,examination made and what you determined from vour ex-
.amination. · .. 
Q. I made a routine general examination and ob-
page 71 } tained a history from her as regards an injury 
and symptoms following her injury. The hhitory 
you probably all know, about the accident and her subsequent 
·course in the hospital. At the time, she was lying quietly on 
the table in my office. She looked despondent and nervous. 
Her general condition showed nervousness and loss of weight. 
No tenderness of obvious injury, nor about the head. The 
right pupil was dilated and did not react to light. She had 
double vision on looking at objects; inability to move her 
eye inward or downward. At the time I saw her she r~ised 
ber lid, not normally, but quite well, and that covers my find-
ings. I 
Q. Could you determine what caused this eye condition f 
A. No, I could not. I could presume shA never had it be-
fore the accident. But I could not say definitely it was due 
to any one cause. 
Q. ·Yon took X-rays to aid you Y 
A. No., those bad been done before. 
Q. Do you know the date of the accidenU 
A. July 7th. 
Q. And the date of your examination? 
A. November 16th. 
Q. From your examination, observation, and the history 
of the case as you have accounted, can you say whether or 
not she has a permanent injury or injuries f 
A. NO:, I cannot. From the hiRtory she pre-
page 72 ~ sented to me there has been some improvement, 
and I do not feel you could say there will or will 
not be. If there has been some improvement, there is a ray 
' 
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of hope there will be more. If: there bas been a slowing down 
recently., it is discouraging,. still,. you· cannot make a hasty 
decision. I cannot say categorically there will or will not. 
Q. As I understand now, you can only say it is doubtful Y 
A. Yes, sir. 
CRO~S EX~MINATION. 
By Mr. Herbert~ -r. ,· ~- · I 
Q. If her physical condition :were built up and loss of weight 
restored to her previous weight, and her nervousness eased, 
she would have much more ability to return to her normal 
recovery, would she not Y 
A. That is rather difficult to answer. I think. anybody in 
good physical condition would be, but by the same token, I 
thin~ her physical conditio~ is unquestionably the result 
of her accident. Certainly improvement of her general con-
dition would help to bring her back more quickly, in the 
normal course of events, I think the woman has an injury 
other than casual, the third and fourth nerve damage. 
page 73} LOUIS P.A.RSONS, 
~alled as a witness on behalf of the plaintiff, hav-
ing been first duly sworn, testified as follows: 
I 
Examined by Mr. Pitchford: 
Q. State your name, please. 
A. Louis Parsons. . 
Q. What is your occupation? 
A. Photography. 
Q. Where is your place of business Y 
A. In Newport News. 
Q. Were you engaged som~time back to make a photograph 
for John Manuel Y ' 
A. What nameY 
Q. By my office f 
A. What name! 
'Q. Pitchford. 
A. Yes. 
Q. Were these some of the photographs you made f 
A. Yes, they are. , 
Q. Can you tell us when and wher.e they were taken? 
A. This one was taken down-I do].) 't know the name of the 
place, but on the river road, bnt I don't know the location. 
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By Mr. Herbert: 
Q. Do you know when they were taken? 
page 74 ~ A. Not the exact date, no, sir. 
By the Court: 
Q. Do you know the approximate date¥ 
A. It has been so long ago I really don't remember. 
65 
Q. Do you know whose automobile that is which was taken, 
A. (No response). 
By Mr. Pitchford: 
Q. Can you tell us about what month you took those? 
A. I cannot tell you now. 
Q. Can you tell us whether or not I have ever engaged you 
more than one time to take pictures? 
A. No,, sir. 
Q. Is this the only time you ever took pictures for my of-
fice! 
A. Yes, sir. . . 
Q. Was that taken at a ·garage on Warwick Avenue at 35th 
StreetT 
A. That is right. 
Q. Inside the garage? 
A. It was. 
Q. From what ang·le did yon take that photograph Y 
A. Looking directly into the side, the right side., of the 
automobile. 
Q. Approximately what distance from the auto-
page 75 ~ mobile? 
A. Fifteen feet, I would say. . . · 
By the Court: 
Q. What time of day was it taken f 
A. In the afternoon. 
Mr. Herbert: I object to the introduction of that picture 
on the grounds that there l1as been testimony here today 
that the automobile was picked up, hoisted up on a wrecker 
and was towed elsewhere, to a lot, and from the lot to this 
garage, and there is no evidence that the condition such as 
is shown by this picture is the same as it was directly after 
the accident. 
Mr. Pitchford: I propose to show after the pictures are 
put in evidence, how the car looked at the time of the acci-
dent, and if that photograph pi,ctures the same condition. 
6 
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The Court: I will admit the photograph subject to it being 
connected up, this being the car in question. 
Note: The photograph above referred to was marked 
"Plaintiff's Exhibit No. 2." 
By Mr. Pitchford: . 
Q. I have here what appe;ars to be a statement from your 
studio, which I hand to you and ask you to look at 
page 76 ~ that statement an 1d tell me what it is. 
A. That. is a bill for the pictures. 
Q. Can you look at that bill and tell the date y~u took the 
pictures? . 
A. It was in the month of August, the 17th. 
Q. Is not that bill dated .July 17th? 
A. Yes, sir. I beg your pardon, it is July. 
Q. Is this one of the pictures you took (handing picture 
to witness) T 1 
A. Yes, sir. 
Q. What time was that takenY 
A. In the afternoon. 
Q. In the late or early afternoon? 
A. Late in the afternoon. 
Q. At what place was that picture taken? 
A. I don't know the name of that road. 
By the Court: 
Q. What date did you take that picturef 
A. July 17th. 
By Mr. Pitchford: 
Q. Was it at the intersection of-
Mr. Herbert: I object to his leading, putting the answers 
in his mouth. · 
The Court : Objection su$tained. 
By the Court: 
page 77 ~ Q. Can you tell us where the road is f 
A. I have a hazy idea it has something to do 
with Aberdeen Road. I was never told what road this was., 
and was taken there and went away without being told, and 
took the pictures of the super-highway. 
Q. Can you tell me that is the photograph of a car made 
on the super-highway at0 a turn-
. A. That is right. 
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Q. At .Aberdeen RoadJ 
A. Yes, sir. 
Q. Is that where the picture was made7 
A. I don't know.; I am just surmising .. 
The Court: All right, if you don't know, it ls not -evidenoo.. 
Mr .. Pitchford: I would like to offer that in evidence, but 
will identify it by another witness. 
The Court: I am rejecting it now, but will gi~ you the 
right to -0ffer it later on. The jury ·can take in.to considera-
tion that this witness took pictures of some location he was 
taken to July 17th, and he made that photograph :at that 
time. 
. . 
:page 78 } J. M. MANUEL, 
a witness on behalf of the plaintiff, recalled, testi-
.fied as follows~ 
Examined by Mr. Pitchford: 
Q. I have here a photograph that has been put in -evidence -
:as Exhibit 2 and ask you to look at it and tell the Court !fllld 
jury what that is a picture on 
A. Of my car. 
Q. Is that the only car you owned? 
A. Yes, sir. 
Q. Is that the car you were driving when this accident oc~ 
icurred? 
A. Yes, sir. 
Q. Did you see your automobile at the seene of the ,accldent1 
~fter the accident Y 
A. Yes, sir. 
Q. Do you know where that picture was taken! 
A. Yes, sir. 
Q. Where? 
A. ])own at Solomon's repair shop at 3508 Warwick A:ve-
nue. 
Q. Does that picture properly represent the eondition of 
your car right after tbe w.recki 
A. That is the condition, yes, sir. 
Q. Point out, for the benefit of the jury., where your wife 
was sitting when you were struck. 
page 79 ~ A. Right here next to the door (indicating on 
photograph). It was only a two door ear .. 
Q. I will ask you to look at that photograph (handing 
photograph to witness). Were YJ)U present when that was 
taken! 
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A. Yes, sir. 
Q. When was it taken f . 
A.· I cannot give the exact : date, hut a few days after the 
accident, after the w~eck. 
Q. By whomY . 
A. ·By Mr. Par~ons .. 
Q. Where! 
A. At the intersection of ~his Government Highway 258 
·and Abei'deen Road. 
Q. Is that the 'place \.vhere the accident occurred!, 
A. Yes, sir.. . 1 
By the Court ~ 
Q. In which dire~tion was the Camera pointingY 
A. Towards east, the way the Ness car was coming from_ 
Q. Is there an automobile· there in the ba~kg:round ! 
A. Yes, sir. 
By Mr. Pitchford: 
Q. Up there on the road¥' 
A. Yes, sir. 
Q. Do you know I the distance from the stop sign 
page 80 ~ to where that car is? 
A. That is the point from where I measured, 550 
feet. 
Q. Is th~ t normally th~ distance, how far you could see 
down the highway Y 
A. Yes, sir. 
Q. D'oes that picture show the corn f 
A. Yes, sir, two or three days after the accident. 
Mr. Pitchford: We offer that photograph in evidence as. 
''Plaintiff's Exhibit No. 3." 
CROSS EXAMINATIONr 
By Mr. Herbert: : · · 
Q. Where is Aberdeen road from this picture·f 
. A. This is Aberdeen road liere, and this is the Government 
highway (indicating on photograph) .. 
Q. The stop sign is off the troad? 
A. Yes, sir. 
Q. So Aberdeen road is in this direction (indicating) f. 
A. Yes, sir. 
Q. Was this picture taken bacl't of' the stop sign t' 
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A. Just a little back of the stop sign, just enough to show 
the stop sign. 
page 81 ~ Mr. Pitchford: The plaintiff rests. 
Mr. Herbert: I wish to make a motion, "if your 
Honor please. 
Note : The jury retired to chambers. 
Mr. Herbert: If your Honor please, I move to, strike the 
evidence on the ground that there is no evidence of a~y wit-
ness here in any' way to show negligence on the part ·of the 
driver of Capt. Ness' car, and there is no evidence indicat-
ing he was guilty of any violation of any law.- There is no 
evidence of what speed he was going., that he did·not maintain 
a proper lookout, or that he did not have his car under proper 
control. 
Note: The motion was argued at length by counsel for 
both parties. 
The Court : I am going to overrule your motion. 
Mr. Herbert : "\Ve note an exception. 
Note : The jury returned. 
Thereupon at 1 :30 P. M., a recess was taken for. lunch until 
2:30P.M. 
page 82 ~ AFTERNOON SESSION. 
":i\fot at close of recess. 
Present: Same parties as heretofore noted. 
CAPT. PATRICK J. NESS, 
the defendant, having· been first duly sworn, testified as fol-
lows: · 
Examined by Mr. Herbert: 
Q. State your name, please. 
A. Patrick J. Ness. 
Q. You are a Captain in the United States Army Air Force, 
are you noU · 
.A. Yes, sir. · 
Q. State where you are stationed at present? 
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A, At Scott Fi~ld, Illi:Q<;>i.EJ. 
Q. You were formerly stationed at Langley field? 
A. Yes, sir. 
Q. You were driving one of th~ e~r~ mvQlved in thi~ acoi,. 
dent on July 7th Y 
A. Yes, sir. 
Q. What time of day did it occur? 
A. Approximately 1 :50 in the afternoon. 
Q. Eastern Standard Time Y 
A. Easteim Standard Times, yes, sir. 
Q. That would be the same as 2 :50 Daylight 
page 83 ~ Savings time t 
A. Yes, sir. Q. What was the condition of the weather at that timeT 
A. Just previous to tha,t tiuie there had been rain and the 
pavement was wet, the clouds were overcast. 
Q. ·what road were you · traveling on¥ 
A. Superhighway 258, sir. 
Q. Was anyone with you in the car? 
A. Yes, sir, my wife was with me. 
Q. Whe11e were you gqing? 
A. Just going out for a Sunday drive, over the James 
River Bridge. 
Q. At what speed were you going as you approached Ab-
erdeen Rqad? 
A. ~"liftv miles an hour. 
Q. When di~ ·you first see the Manuel car¥ 
A. I first saw the Manuel G~r as th.e front wheel~ were 
coming up on the concrete. 
Q. What did his course there indicate thttt he intended to 
dot 
M:r. Pitchford: We object to that as calling for a con-
clusion. 
· 'rhe Court: His question was what was his co1,1rse. 
By the Court: 
page 84 ~ Q. What ,did lie do at the timet 
A. He traveled across in front of me, sir, 
Th~ Court : lie has n,ow: answered counsel's questiou. 
Bv Mr. Herbert: 
"Q. State what his course was. 
A. As .far as I could make out, he was coming from the 
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side ·road with the intention of orossing the maln highway. 
Q. When you saw him what did you do! 
il 
A. Well, I immediately put on the bra)res. I th@ught, 
'' Tha.t man ie out in the middle of the r@d' ', and the instant 
I had that thought I just put on the brak~s. 
Q. And what happened t 
A. Everything was over in a split second it seemed~ I 
1·emember hitting the .1.v.[anuel car, and the next thing l aaw 
was the bottom part of his car as it was rolling over away 
from our car. I:mmeduit.ely upon the impact, I did not think 
about anything but my. wife and the pe.ople in the other car 
and I put my foot off the brake to see if she was all ,;igbt,, 
Then I Qpened the door to my car and got out while it was 
still rolling backwards a little, and ra1.1 over to his ~ar and 
looked down inside and there was a little girl in there, and 
I picked her up and took her up and put her beside my car 
and went back to the automobile. By then my wife had come 
down there and another man, and this other gen-
page 85 } tlernan and my wife and myself lifted the car up, 
and aa soon ~s we did he scrambled out from un-
derneath the car, and then we pushed it up the rest of the 
wav on its wheels. Q. Whllt course did the car take in turning over? . 
A. We hit it, I think the right front of my fender hit where 
the seam of the door is and it made a quarter turn and skidded 
on the tQp, and tur:u.ed an<>ther turn--in other words three-
quarters and when it turned then it sat in the ditch. 
Q, When he turned after it skidded where did it come to 
r~stY 
A. It was resting over the ditch, because he was in the 
ditch, 1J.nderneath; that is the only thing saved him. 
Q. You were there when Mr. Logan, the officer, c&ne to 
investigate? 
·.._ A. I was. 
Q. And you gave him the information on the accident! 
A. Yes, sir. He wanted to know which direction I was 
going a:nd how fnst and I told him fifty miles an hour. 
Mr. Pitchford: I don't think that is evidence, a statement 
he made a short time afterwards, it is a self.,.serving declara-
tion. 
The Court: The fact that he told Mr. Logan how the acci-
dent occurred is evidence, but the details of the conversation _ 
is not. 
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page 86 t The Witness: I see, sir. 
By Mr .. Herbert:·· 
Q. Have you been to the sce~e of the accident since that 
time, when .it occurred Y 
A. Yes, I have; sir. 
Q. How far, in sections of concrete, is the 67 feet you 
skidded! 
Mr .. Baker: There is no evidence here of how long a sec-
tion of concrete is, and I don't think Capt. Ness could g·ive 
a proper answer. i 
~L1he Court: He is simply i asking how many sections. I 
will overrule your objection. 1 
A. Approximately three sections. 
By Mr.. Herbert: 
Q. I will ask you, if you know, how long it takes to stop 
your car g·oing at 50 miles an ihour, with brakes on Y 
A. Yes, I know, sir.. ' 
Mr. Baker: I object, and think the witness should be quali-
fied or required to state how .he knows. 
The Court: He has simply stated he does know. 
Mr. Pitchford: May r interpose a further reason: If such 
an examination was conducted to reach a definite 
page· 87 ~ conclusion, it should be taken or conducted on the 
same or similar road, and the grades should. be 
the same. 
The Court: I imagine he will testify under what conditions 
he will be able to stop at such and such a distance .. 
By Mr. Herbert: , 
· ,Q. Have you made a test for that purposef 
A. I have. 
Q. On what kind of a road · did you make the test f 
A. One similar to the highway 258, concrete. 
Q.. What distance did you go after you applied your brakes 
before you were able to bring your car to a stop, at a speed 
of 50 miles. : 
A. I went 91 feet, 9 inches.I 
Q. Was the concrete or road at that time wet or dry! 
A. Perfectly dry, sir. 
By Mr. Baker: 
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CROSS EXAMINATION. 
Q. Captain, you are in the Regular Army Y 
A. No, sir, reserve. 
Q. Did you sign over again after your discharge? 
A. When I returned, I had to join the Army again, merely 
as a technicality, to stay in. -
Q. You are in the Army by preference 7 
.A. Right. 
page 88 ~ Q. Were you going for a drive over the James 
River Bridg·et 
A. Yes, sir. 
Q. Whereabouts were you going? 
A. Just out Sunday driving· to pass the afternoon. 
Q. Did you have your bathing suits with you f 
A. Yes. 
Q. ·were you intending to go bathing? 
A. If a convenient place came along, ye~. 
Q. Did Virginia Beach figure in your plans Y 
A. No, sir, we had been there and did not like it. 
(~. What place "Were you figuring on? · 
4.. Several places we had in mind; We were planning to 
go to some place on the other side of the J anies River Bridge. 
Q. What would be tbe approximate distance you had in 
mind going to? · 
A. From my map it w~uld be approximately twenty or 
thirty miles. 
Q. It was then about 2 :00 o'clock in the afternoon, our 
time? 
. A. It was about 1 :00 · my time, when we left. · 
Q. At the time the accident occurred, it was 1 :50 Eastern 
Standard Time? 
A. Yes, sir. 
Q. Which would make it what my time.¥ 
page 89 ~ A. I don't know what you mean. 
Q. Daylight Saving time. 
A. About 2 :45 that time, your time. 
Q. How long had you had this car you were driving? 
A. The car was delivered Mav 31st. 
Q. Do you know how many miles you had driven at the 
time? 
A. A little bit better than 1,700 miles. 
Q. How fast would the car go? 
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Q. Did you try it out any tlllle prior-. 
Mr. Herbert: I object to that. I don't think that is ma-
terial. 
The Court: What is the materiality of iU 
Mr. Baker: Th~ materiality of it is I am going to attempt 
to show he was trying it out at the time this · accident oc-
curred. • 
The Court: You can ask him that. You have asked how 
fast it could go and he said he did not know. I sustain the 
objection. 
By Mr. Baker: 
Q. I believe you testified you first saw the Manuel car as 
his front wheels crossed the concrete? 
A. Crossed the left-hand side. 
Q. As he first rolled up on the superhighway is 
page 90 ~ the first time you saw him? 
A. That is right. 
Q. And then you immedi.ately applied your brakes Y 
A. That is right. · · 
Q. And you skidded 67 feet Y 
A. That is correct. . 
Q. So you :first saw the Manuel car when you were 67 feet 
away! 
A. Oh, no. There is a slight reaction from the time I ap-
plied my brakes and when I saw him. When I first saw him, 
at the most, he was 100 feet away. 
Q. Was there anything to obstruct your vision when you 
were 200 feet away! : · _ 
A. I really don't know. 
Q. Is that an accurate picture of the height of the corn in 
t"hat field on July 7th? · 
A. I really don't. know. I don't know when this picture 
was taken. , 
Q. According to the evidence, sometime prior to July 17th, 
and subsequent to the date of the accident. Would you deny 
that is the height of the corn as of the elate of the accidentf 
A. I don't know. All I know, something obstructed my 
view. 
Q. Tell us what it was. 
pag·e 91 ~ A. I really dori 't think this picture gives a just 
picture of the cornfield. You are taking that at 
an angle higher, making the corn take at a downward view. -
Q. Does that picture understate or exaggerate the height 
of that corn Y 
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Mr. Herbert! I object to that question unless :this witness 
knows the height. 
The Court: My understanding is what the height was on 
that date. 
Bv Mr .. Baker: 
., Q. vV ould you say that corn was bound to be less than three 
feet tall at that time' 
A. I really don't know. 
The Court: My understanding is he considered It an 'eX-
.aggeration of what the height of the corn was from his own 
-observation. 
By Mr. Baker~ . . .. 
Q. Do you think it was as high as three feet pn that date t 
A. To te.11 you the truth, it could have. been two or three 
feet. 
Q. Could it have been four T . 
A. I really .don-'t think so; I .really don't .know. 
Q. How high do you think the Manual automobile stands 
above the gTound 7 
page 92} Mr. Herbert: He is calling for a thought, and 
I don't think that is a proper question. He can 
· ask him if he knows, and he has said he did not know, and I 
don't think he can ask him to guess, or giv~ an opinion. 
The Court: He can give an estimate ... 
A. I am not qualified to answer that. I think four or four 
and a half feet high; or five or five and a half feet, approxi-
mately. 
By Mr. Baker: 
Q .. Do you think that the corn in the field that day was as 
high as the Manuel automobile was that day. 
A. I reallr don't know. I did not see him until he came 
<mt on the highway. · 
Q. Captain, you had been around in our community a little 
while when this happened Y 
A. I crone to Langley Field in February. 
Q. You were fairly familiar with the network of our high-
ways? 
A. Not too familiar, most of my travel was Langley Field 
and Hampton. 
Q. Did you drive back and forth to the Field every day! 
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A. Yes, sir .. 
. . Q. You drove from your home to the Field and 
page 93 r back ev.ery day; that was your custom Y . 
A. Yes, sir. 
Q. In doing so you crossed the superhighway Y 
A. The highway coming out of Langley, which is a high-
way. · .. · ,·,;. 
Q. Had you had occasion to drive along that superhighway 
in the direction you were driving on this particular Sunday 
before¥ 
A. I really don't remember whether I had used that road,. 
or not. 
Q. ,v ere you aware of the fact there was an intersection 
up there Y 
A. I had possibly seen it if I had ever been by the place .. 
Q~ I am talking about as won approached it on this par-
ticular day, were you aware, there was an intersection Y 
A. I was aware that road had three or four secondary 
roads coming in it through there. 
Q. Were you aware of thi~ particular intersection as· you 
approached, that it was there? 
A. I cannot say whether I knew it was there. Just in my 
mind, I knew there was-th~t there were roads leading into 
it, but I did not know exactly where they were. 
Q·. Was there anything to obstruct your vision of the right 
to keep you from seeing the intersection at Aber;.. 
page 94 r deen Road on the! right! 
A. I don't remember, sir. 
Q. Was it when you first saw the Manuel car you first be-
~ame aware of the fact there was an intersection f 
A. Repeat that, please f 
Q. Was it when you :first saw the Manuel car you first be-
came aware of the fact there.was an intersection at that time,.· 
or did you become aware of :that before. you saw the Manuel · 
car¥ . 
A. I knew there was an intersection there? 
Q. I mean this particular ;intersection, did you or did you 
not know it was there before you saw the Manuel carf 
A. I don't quite get the question. I told you once I knew 
roads were in there, but I did not know that particular road 
was there. 1 
Mr. Baker: I will ask the Court to put the question for 
you. 1 
• 
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.By the Court: 
Q. What he wants to know is whether or not you knew that 
parttc"Q.lar. crossing was at that particular location until you 
saw the car7 
.A. I lmew cross-roads were along that highway, but I did 
not pay any particular attention to that one. 
By Mr. Baker: 
Q. Just what were you doing as you drove down 
page 95 ~ this highway? You say you were aware there were 
intersections, an.d just what were you doing,- what 
lookout were you maintaining for crossings? 
A. I was driving on my own side of the road, going the 
speed limit· authorized, and keeping a safe lookout in front. 
What else could you dot 
Q. In just what way were you looking out for this inter-
section? · 
A. I always keep a lookout, to the -right and left. 
Q. Were you driving down the road on this occasion in 
that manner or looking at this map-
.A. I was talking to my wife and watching the road. 
Q. What was your wife doing? 
A. She had the map in her lap, and looking for some place 
we could go. 
Q. And "'that was the discussion, where you were to go 7 
A. No, it was-it was sunny in the morning and then it 
started to cloud up, and my wife suggested we go swimming 
and I did not think it was a very good day to go swimming. 
Q. Why was she looking at the map? 
A. She always watched the map, she·:likes to follow the 
towns. She is a stranger in this country, and wanted to know 
things like that. 
Q. So then, it is your custom to take your wife out Sun-
day afternoon, you riding down the road looking 
page 96 ~ to the right and left, and your wife looking at the 
map! 
A. Does that seem unusual? 
The Court : Just answer the question. 
By Mr. Baker: , 
Q. So you deny you were discussing how you were going or 
where you were going· 1 · 
A. All I can say is my wife and I decided to go swimming 
son1e plac~ · · . 
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Q. Did you look at the map? 
.. A.... No, I did not. 
Q. You have testified you were driving 50 miles; was it ex-
actly 50? 
A. I don't krtow if it was exactly 50. . It might have been 
45 or 55, but I know it was right around 50. 
Q. Do you know it was not 60? 
A. I know definitely it was not. 
Q. J intend to contradict you. I ask you again, are you 
positive you wel'e not driving over 60 miles an hour f 
A. Yesj sir. 
Q. Are you positive you were not d:riving 70 miles Y 
A. I am. 
CJ. Have you had any conversation with any persons since 
the date of this occurrence in which you stated you were driv-
it1g· 601 . 
~fr, Herbert t I object to the question in its 
page 97 ~ present form. He should state to whom, when and 
where. 
The Court~ When you w~nt to contradict a witness, yon 
have got to tell when and where. The question you asked I 
think is improper. 
By Mr~ Baker: , 
Q. Do you deny you had a conversation in the office at 
Langley Field where you w~re stationed, the morning after 
the accident, 01· the second; morning after the accident, in 
which you stated to those persons in that office you were driv-
ing 70 miles an hour? 
A. I deny that. 
Q. Do you know a person· named James Woolvin? I want 
to warn you, I intend to contradict you, and give you this 
chance to change ·your testimony. Do you still deny that? 
A. I still deny it. 
Q. The testimony I believe in this case is that your skid 
mHks hold a f ahly straight line within your right-hahd lane 
up to the point of impact? 
A. I think that is Officer Logan's statement. 
Q. Do you agree with him in that? 
A. Naturally, they were there. . 
Q. Then, you were di:iving· 50 miles ;hen you were 100 feet 
away from the point or impact Y 
A. 'Y"es, sir. 1 
; I 
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page 98} Q. Now, these experiments yoo performed to 
ascertain how long it took you to stop your ear 
going at 50 miles. From the experiment, would you. be in po-
sition to sar how fast your car would be trav-eling to stop 
'37 feet from the time you first applied your brakes 7 · 
A. I don't get that f 
Q. I tmderstood you to say you stopped your car in '91 
feet 11 inches, going at 50 miles after you first applied your 
hrakesf 
A. Yes, sir.. 
Q. That was arrived at by a recent experimenU 
A. That is right. 
Q. I ask you now; on the basis of that same experiment, 
would you be in a position to say how fast your car was ttav-
·eling to go 67 feet after applfing bralres? 
A. I could not say-it would be traveling 30 or 25 miles 
:an hour. 
Q. That is a. conjecture on your parU 
A. My own idea. 
Q. Will you tell this jury, if you had reduced your speed 
to 30 or 35 miles an hour, why you did not change the course 
-0f your vehicle to avoid the accident f 
Ml'. flerbert: That question is based O:Q. an assumption, 
to which there is no evidence. The question fa when ];le had 
reduced his speed to 35 miles an hour why he did 
page 99 } not change his course. There · is no evidence ):tow 
much his speed became reduced to. And I think 
it is also argumentative. 
Mr. Baker: I will reframe the question. 
The Court: I think I understand your objection. 
By Mr. Baker: 
Q. What did you do after you first saw the Manuel car was 
,coming· across the road to avoid the accident! 
A. I put on my brakes. 
Q. Is that all you did f 
A. That is all 
Q. Did you hear the of fleer testify there was at least the 
width of a cat of. shoulder on the other side of the road at 
the point of impactt . _ 
A. There is also a turn off here and right-to tell you the 
truth it happened so fast, by the time it happened there was 
no time to turn off. · 
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Q. You did hear' the officer testify the roa:_d was, 21 feet 
wide7 , 
A .. I did .. 
Q. And also :-tj:le..width of a car on either side of the s.boul-
der Y 
A. Yes> sir. 
Q. Was. there any traffic approaching from the 
pag.e 100 } wesU , 
· .A.. Coming from the· Jam.es River Bridge f 
Q. Yes. I 
.A.. No, there was none.. 11 • 
Q. As far as conflicting traffic coming in the opposite di .. 
rection, that did not keep you from turning to your lefU 
A. No, sir. 
Q. And there was plenty of space to turn to your left Y 
, A. Yes, sir. · 
Q. Would you say that the only reason you did not turn 
to your left was the fact you :could not control your car! 
A., No1 sir. Q. If you had changed your course to the left by as much 
as 6 inches would that accident have occurred Y 
A. I think it would have hit Mr. Manuel in the back of the 
car. 
Q. You testi~d that the right fender collided .with his 
car opposite the door Y 
A. That is. right. 
Q. Now, that is a two-door vehicle? 
A.. Yes, that is the right front door. 
Q. Would you say the door of his car is just about the 
middle of the car Y , 
A. It is approximately in the middle. 
Q. How far do • you think you would have had 
page 101 ~ to turn to turn to the left in order to b,:ing your 
fender clear¥ 
A. Yon could not do that putting on brakes. 
Q. I ask you how far would you have had to veer to the 
left in order to avoid hitting, the Manuel car Y 
A. I am not qualified to say, but I think you would have 
· to turn at least 8 feet. ! . · 
Q. It is your opinion the Manuel car is 16 feet long? 
A. No, sir, but don't for get the Manuel car was moving 
.also.· 
Q. Will you tell the jury why you did not turn to the lef1 
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A. For one reason I had the brakes on as hard as you could, 
and as you propably know, in order to put the brakes on 
hard, I was up against the wheel, and it is very difficult to 
turn the wheel in that position. 
Q. Then all you did was put on the brakes Y 
A. I think I turned the wheel, but I am not sure. It did 
uot seem to take on that pavement. 
Q. And you estimate it took about 33 feet to get the brakes 
onY 
A. I am not sure. 
Q. You know your skid marks were 67 feet Y 
A. Yes, sir. 
Q. And you know you were 100 feet away when you first 
saw the Manuel car Y 
A. Approximately. 
Q. The difference between 67 feet and 100 feet 
page 102 ~ is the reaction time T 
A. That is right. 
Q. You are a fighter pilot t 
A. Yes, sir. 
Q. Do you have reaction tests Y 
A. In 1942. . 
Q. What was it Y 
A. I don't believe it had to be above normal, would not 
expect it above normal. 
Q. Would you say a portion of a second? · 
A. Possibly anywhere from a half second to a full second. 
Q. Would you say you have to keep that, maintain that? 
A. You do not have reaction tests any more, that is some-
thing that has gone out. 
Q. Do you know how far an automobile going one mile an 
hour will go in a second Y 
A. I don't. 
Q. Do you know how many feet in a mile? 
A. 5,280. 
Q. Do you know how many seconds in an hour? 
A. 3,600. 
Q. Can you divide 5,280 by 3,600 Y 
A. Yes. 
page 103 ~ Q. I want. to know how many feet an automo-
bile will go per second travelling one mile per 
hour. -
A. Approximately 1.4 feet per second. 
Q. While you have th.e p~n will you tell me how fast you 
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A. You would be travcling somewhere around 25 m~les an 
hour. ·, 
RE-DIRECT !,EXAMINATION. 
By Mr. Herbert: 
Q. Where were your eyes as you traveled this road ap-
proaching this intersection Y 
A. They were on the road. 
Q. And you kept your brakes on right up to the point of 
impact? 
A. I did. After the impact I saw the Manuel car go to 
the left. After I stopped I got out and helped those people 
and my wife. · 
page 104 ~ CAPTAIN W AI1TER, A. DOUGLAS, 
called as a witness on behalf of the defendant, hav-
ing been first duly sworn, testified as follows: 
Examined by Mr. Herbert: 
Q. Please state your name. 
A. Walter A. Douglas. 
Q. You are a Captain in the United States Army Air 
ForceY 
A. Correct. . 
Q. You are a friend of Capt. Ness Y 
A. That ia correct. 1 
Q. Did you go with him to conduct an experiment on his 
cart 
A. Yes, sir. 
Q. Was that a 1946 Buick sedan? 
A. Yes, sir. 
Q. Will you state the kind :of road on which this experiment 
was madeT _ · 
A. A concrete surface road, just like 258 is. 
By Mr. Pitchford: · 
Q. When was this Y 
A. Yesterday afternoon at Lan~dey Field. One of the 
• roads built by the IAC., Langley Milit.ary Highway, built the 
,. same way. 
By Mr. Herbert: . , 
Q. Who was in the car with you and Capt. Ness when this 
experiment was made Y 
.. 
I 
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page 105 } A. Only he and myE;elf .. 
Q. State what was done.. 
A. W:ell, we picked out this road which would he similar 
to the one the accident happened on, and he accelerated the 
:automobile to 50 miles ~n hour and held it there, and he was 
to put on the brakes at the time I would say "Stop!" .after 
I was sure the car w.as going 50 miles, then all of a sudden 
I would say ''·stop,'' At that time with all force he would 
put his foot on the brakes and come to a stop. 
Q. State whether or not he put the brakes on hard or just 
gradualT 
Mr. Baker: I object to that, how can he know how he put 
the brakes? 
Mr .. Herbert: I tl1ink he mm answer that .. 
A. He took his foot off the ·accelerator and jammed it on 
the brakes and stopped the machine. Re put the brakes on, I 
imagine as hard as he could.. · 
By Mr. Herbert: 
Q. When the car came to a halt what did you then dof 
A. We got out and took a tape measure-
Q. What kind of tape measureT 
A. A steel tape measure, and measured the skid marks. 
Q. How far did the car travel after the wheels began to 
skid7 
A. According to the skid marks, 91 feet 9 inches. 
Q. Have you any way of stating how far the 
page 106} car went at 50 miles between the time you said 
stop and the time the brake marks began! 
A. No, except through different thingos, the average hu~an 
reaction time in a car going 50 miles an hour is approximately 
50 feet. 
Mr. Baker: That is not responsive. How long is the re-
-action time, if this officer knows, not as far a~ feet are con-
•cerned. 
The Court: Your objection is that instead of giving sec-
onds he gave his answer in feet! 
Mr. Baker: That is right. If he could testify that human 
reaction time is. 
'The Court: You can ask him. 
The Witness: He asked the distance he covered· before 
putting the brakes on. From the time a perso.Jl takes his foot 
I 
, I 
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off the accelerator and moves :it over to the brakes~ figure the 
speed on the car an.d the distf}nce the car went and it would 
give you the reaction time. th~. difference. 
CROSS EXAMINATION .. 
By Mr. Pitchf ~rd:. 
Q. Did you know this automobile had been wrecked and 
repaired Y · · 1 
A. Yes, sir.. . 
page 107 ~ Q. Did you know it had been driven some dis-
tance since the wreck t 
A. Yes, sh. 
Q. Do you know the tires are worn some! 
A. I cannot say, but I do know it would be perfectly natural 
for the tires to wear some. 
Q. Even if driven less than usual t 
A. I am sure they would wear some. 
Q. Do you have any way of knowing- the condition the 
brakes were in on the date the accident happened? 
A. No, I don't. I know by riding, when he puts· the brakes 
on I had to ~old to keep from being thrown from mv seat .. 
Q. Do you drive with him fairly regularlyY .. 
A. In order to save time I have ridden with him . 
. Q. How many times do you. recall him slapping on the 
brakes°! 
A. I don't recall anv other time. 
Q. Just that one time Y 
A. Yes, sir. 
Q. Was that yesterday or sometime back f 
A. That was yesterday. 
Q. Did I trnderstand you to say knew the way the brakes 
were put on because when he put them on you could feel iU 
A. That is correct. 
page 108 } Q. You saw him? 
A. I saw him when he pnt the brakes- on and he 
stopped with such terrific force it threw me f'orward. 
Q. You know the brakes were pretty good yesterday? 
, A. Yes, sir. 
Q. But you don't know anything about the· brakes prior tCJ 
yesterdayf 
A. No. , 
Q. Could you tell me why yon selected a point on tne Lang-
ley Field road rather than the road where the acdclent actually 
happenedf 
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A. Because this road is not a very well traveled road, just 
used night and morning, back and forth from work, and the 
highway itself would not be a very good idea to conduct a 
test on. 
Q. And you measured the skid marks a distance of 91 feet 
9 inches? 
A. Yes, sir. 
Q. Of all four wheels, those skid marks were? 
A. The car skidded straight and there was only one skid 
mark on each side. I am not sure they were from all four 
wheels, tires. 
Q. As a matter of fact, you don't know whether or not all 
four brakes were working on that day? 
A. That is right. 
Q. You do find cars with just the two rear wheel brakes 
working?. 
page 109 r A. Yes, sir, but if that had been the case in 
this instance, the car would not have skidded 
straight. 
Q. You did not see four skid marks¥ 
A. No., sir, only two. 
Q. It is your thought the back wheels dragged behind the 
front wheels, in the tracks made by the front wheels Y · 
A. Yes, sir. 
Q. You know this car has been wrecked, damaged a lot? 
A. I know the car was wrecked, yes . 
. Q. You indicated from your direct examination the reaction 
time for a person to put on brakes is 50 feet. Could you give 
us some idea approximately how much time it would take a 
person to react to take his foot off the accelerator and put it 
on the brake? 
A. You would have to figure the speed, how many feet he 
was traveling per second at 50 miles per hour, and after ar-
riving at that figure you can divide that by 50 feet and arrive 
at the time. When you find out how maRy seconds it takes 
you to move your foot, you multiply that by 50 and that would 
give you the exact time. 
Q. Do you know the acceptable reaction time for air plane · 
pilots? 
A. No, I don't. 
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page 110 ~ MRS. PATRICK J. NESS, 
. callad as a witness on behalf of the defendant, hav-
ing be0n first duly sworn~ testified as follows: 
Exami_ned by Mr. Herbert: 
Q. Please state your name. 
A. Mrs. Patrick J. Ness. 
Q. You are the wife of Capt. Ness, the defendant? 
A. Yes, sir. Q. Were you with bitn on the day of this accident? 
A. Yes, sir. 
Q. Where were you going Y 
A. We wet·e g·oing to Virginia Beach; the James River 
Bridge-:.! don't know very i\\"ell all those names~ 
Q. :(low long have you ~e$n 'in the United States Y 
A~ Since Mattlh 14th., 1946. . 
Q. So you have only beei;i here a little over six months T . 
~- rhat is right. . 
Q. How fast was Capt. Ness going· at the time this oc-
curred Y 
A. I could. not say exactly because I was looking at _ the 
map, but I know if be was going fast I would have noticed it. 
Mr. Baker: I think the witness has alreadv answered tlmt 
when she said she did not know, and any f1.1rther 
page 111 ~ statement will be itnproper. She is trying to st.ate 
his usual speed. 
Mr. Herbert: 
Q. Repeat that, please. 
· A. I would bnve noticed if he was going too fast, but I think 
he wa~ going the usual speed. 
Q. What were you doing as you approached this intersec-
tion? 
A. L_ookirtg at the map. Q. What causetl-you to look up from the map? 
A. The noise of tl1e brakes. 
Q. On whose car? 
A. Ott our car. : 
Q. And wh~11, you looked, what did you seeT 
A. I saw tl:fe man's car in front of our cat. 
Q. How far was that' car away at that time T 
A.. I could not exactly saf . 
Q. Show in the courtroom, as fa.r as from you to where! 
From where you are sitting to the e:p.d of the wall of this 
room, or nearer to you? 
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A. I think it was to the wall. 
Q. Whi~h wall¥ 
A. Nearly ~s far as that wall (indicating). 
Q. Nearer than that w.alU 
A. Yes, sir .. 
page 112 } Q. Then what happened! 
· A. Then the accident happened. 
Q. Were you hurt? 
A. A little bit, not v~ry bad. 
CROSS EXA.l\UNATION .. 
By Mr .. Pitchford: 
Q. What do you call usual spe~d? 
A. Fifty miles an hour. . 
' :S7 
Q. Did you at any time look at the speedometer nf~r you 
1ef t your home! 
A. Many times, I am always watching it. . , 
Q. When did you last look before you felt the brakes ap-
plied Y · . 
· A. At the circle there. 
Q. Did you look at the speedometer as von :rotlllded .the 
drcleY ~ · 
A. It was not going faster tht1n 25 miles. . 
Q. Did you look as you were going atound the circle i 
A. Yes; sir, it wlte ~ miles. _. 
Q. How much then, did you sny7 
A. About 20 or 25. 
Q. When did you n~xt look nt it T 
A. I did not look at it any more. . . 
Q .. You and vour husband bad had this 1"946 
-page 113 } B11ick a short while! · 
A. Yes, a few days. . 
Q. Do you intend to convey the impressioh that you M.h 
iell by the sensation when a car is driven very fast., that you 
would notice it, while looking at this map? 
A. I certainly do. I am used to speed, planes, and if we 
·had been going very fast I would not noticed it. 
Q. Have you been used to riding in big automobiles t 
A. Yes, sir. . 
Q. As bi~ as Btticks Y 
A. Yes, si.r. 
Q. Did your husband have 1hny automobile before h~ had 
this Buick Y ,. · 
A. Y ~~, a Ohevr<>lat. 
Q. You rode around in that before you got the Buick? 
A. 'That is right. 
.. 
S8 Supreme Court o~ Appeals of Virginia 
page i14 ~ JAMES WOOLVIN, 
called as a witness on behalf of the plaintiff, hav-
ing been first duly sworn, testified in rebuttal as fallows~ 
Examined by Mr. Baker: 
Q. Please state yo.ur name .. 
A. James W oolvin •. 
Q. Where is your hornet 
A. Hampton. ., 
Q. Have you lived here all your life f 
A. Most, yes, sir .. 
Q. Where are yon at present occupied, employedf 
A. A student a VPI in BlackRburg. . 
Q. Where were you employed during this past summer-T 
A. At Building 78, Langley· Field. 
Q. Did you do office work down there? 
A. Yes, sir. . 
Q. Were you in the office of Ca pt. Ness f 
A. Yes, sir. . 
Q. Did you learn about the accident he had on July 7tlt 
shortly afterwards Y · 
. A. Yes, sir. 
Q. How did you learn about it Y 
A. One of the boys, several were discussing it a:round the-
office; I had not seen. the pap~r then. 
Q. Did you ha~e a discm;sion or conversation 
page 115 } about this accident with Capt. Ness t 
A. Yes, sir. ; 
Q. Can you remember what was said in that discussion?· 
A. Yes, sir. i . 
Q. Will you please relate it beret 
A. Several of us around the 1 office were talking about it sev-
eral days afterwards. Several days.~ the day before I saw a 
picture in the paper, and- :, 
. Mr. Herbert: I object un1ess the conversation was in the 
presence o~ Capt. Ness. ' 
By Mr. Baker: 
Q. Was Capt. Ness presenU 
A. Yes. I said, ''You must. have been going a prettv good 
rate of speed," and he kind of shook his head and·said, .. ''Yes,. 
about 70." 
Q. Did you say anything else f · 
A. No, sir. The people around the office- talked about see-
ing the picture in the paper. 
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Q. Do you know Mrs. Manuel, the plaintiff in this case? 
A. No, sir, just from this morning. 
Q. Do you know 1\fr. Manuel? 
A. No, sir, never seen him before. 
Q. Are you on friendly terms with Capt. Ness! 
A. Yes, sir. 
Q. Do you have any interest in this case? 
A. No., sir. 
page 116} CROSS EXAMINATION. 
By Mr. Herbert: 
Q. What did you say your name was T 




Q. When you had this conversation with Capt. Ness were 
there other people around 7 
A. Yes, sir. 
Q. Was this said in a serious way or joking? 
A. A joking way T No, he was not joking. 
Q. Was that all that was said Y 
A .. About all, yes, sir. 
CAPTAIN PATRICK J. NESS .. 
the defendant, recalled, testified in surrebuttal as follows: 
Examined by Mr. Herbert: 
Q. You have just heard Mr. ,voolvin's testimony¥ 
A. Yes, I did, sir. 
Q. Will you state whether or not you made any such state-
ment to him? 
· Mr. Pitchfo1·d: I object. That is not ·proper 
page 117 ~ rebuttal, just to deny it; that is only repetition, 
and would go on indefinitely with each side. 
The Court: He has a right to ask him. You brought that 
out on cross examination. He bas never questioned him with 
reference to this particular matter. 
A. I don't know whether-just how this matter came up, 
but as you probably know, I was working at Langley Field 
and had a large office, all in one building, and the report got 
out I was· seriously injured, a skull fracture, but actually 
there was nothing wrong with me except some abrasions on 
my hand,ancl some scratches, etc., and a cut on my finger. Of 
course when I did go back to work.1 they all thought i was in 
I . 
! 
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the hospital, and they all stopped and talked to me and told 
me they were sorry I was hurt .and asked about the accident 
and about myself .. Well, in the course of a day possibly thirty 
or forty people asked the same thing, '' Ilow fast w~re you 
going?'' and I answered the same thing, '' Fifty miles an 
hour," and some of them said, from the looks of that car it. 
looks like it must have been 70, 80, 90 or 100 miles an hour. 
I don't think I made any such remark, and if he heard me, 
I may have been talking about some airplane and he misun-
derstood me. I know I was going 50 miles an hour, and made 
that statement. I don't remember who all I was 
page 118 r talking to at the time, there were other people 
there besides me and him, and we can bring them 
here to state what they remember me saying .. I remember 
speaking to him, most every day any number o( times. He 
was working under me. , · 
Mr. Herbert: I would like to renew mv motion to strike the 
evidence upon the grounds stated in my previous motion, and 
also on the further grounds that the testimony introduced 
by the witnesses for the defendant have shown no negligence . 
on the part of the defendant. 
The Court: I overrule your motion. 
Mr. Herbert: We note an exception. 
Mr. Baker: We rest. 
Mr. Herbert: We rest. 
page 119 ~ Mr. Herbert: I wish to make a general objec-
tion to the granting of any instructions for the 
complainant because there i~ no evidence to support any in-
structions. .. 
The Court: I understand the defendant objects to any 
instructions for the plaintiff. 
page 120 ~ INSTRUCTIONS. 
Plaintiff's Instruction A ( Grantecl): 
'' The Court instructs the jury that the law of Virginia ex-
pressly prohibits any persop from driving an automobile in 
such manner as not. to have1 the same under reasonable con-
trol at all times and decla.r~s that driving a car under such 
condition will be deemed reckless ddving. • 
And if the jury believe that at the time of the accident the 
defendant was driving bis c.~r in such manner as not to have 
the same under reasonable oontrol, then he is guilty of neg-
ligence as a matter of law. _ · _ 
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And if ,the jury believe ihat thi~ negligence was th-e proxi~ 
mate cau.se of the accident or contributed to the accident, they 
~hould find a verdict in f4vor of t~ plaintiff .. ~' 
Plaintiff'$ l~tructio1i B (G.ro;nte.d).: 
'' Too Court instructs the jury that it is their :~role provinc-e 
to determine the credibilitv of anv evidence and in determin-
ing the credibility of the tes.t@Qny of any witne$S it is pr~pef 
to take into consideration the interest or lack of interest 0f the 
witntss in t~ o-qtcome Qf a case, the demeanor .and appear-
;ance of th~ witness, and the physical facts surrounding the 
-collisioa " 
pag~ 121} Plninliff,s Instructimi C (:Granted): 
''The Court instructs tl1e jury that the driver of a car who 
keeps a loo~out and fails to take advantage of what it dis-
doses is as guilty of negligence as one who fails to keep a 
lookout.'' 
l\Ir. Herbert; The defendant excepts, through coun&el, to 
the granting of Instruction C for the plaintiff, on the grounds 
that tbe statelllent contained therein is not applicable to the 
ease at b;,ir, that it is an arbitrary ~tatement of law, and with-
-0ut application and would tend to confuse the minds of the 
jury. What a person sees if he keeps a lookout and whether 
-0r not he takes. advantage of what b.e sees combined with 
·other circumstances to constitute negligen~, is not of itself 
negligence as applied to this case. · 
Plaintiff's Instruction D ( Gra.n.ted) : 
''The Court instructs the jury that even if they believe that 
the defendant was confronted with a ffudden emergency at 
'the time of and immediately preceding the collision, neverthe-
less if they believe that such emergency was caused or con-
tributed to by the manner in which the def endaut operated bis 
automobile in approaching the point of collision, or ii th-ey 
believe that the defendant did not exercise the de-
page 122} g·ree of care which a reasonably careful and pru-
dent man would have exercised in the emergency, 
then the defendant mav not avail himself of the defense of 
-sudden emergency.'' ., 
Plaintiff's Instruction E (Granted): 
''The Court instructs the jury that under the evidence in 
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this case, as· a matter of lawl,. no·neg·ligence,,. if any, on the 
part of plaintiff's husband ma;y be imputed to her; and if you 
believe that the- defendant w~s guilty o.f any negligence as, 
defined hy other instructions of the Court and that such neg-
ligence on the. part of the de-fendant proximately caused or 
efficiently contributed to the :acddent, then you shall find a 
verdict for the plaintiff.',. 
Plad!ntiff' s lf1,struction. F ( Grante~) : 
'' The Court instructs· tbe jury that an inference· of exces:... 
sive. speed on the pa1·t of the' defendant may be drawn from 
the force of the impact, the damage to the vehicles, and the 
other physical facts which may have lJeen established to your· 
satisfaction concerning the accident even though the defend-
ant has testified .that he was driving at a lawful speed.'' 
Mr. Herbert: The defendant excepts, thrgugh counsel, to 
the gTanting of Instruction IP for the· plaintiff, on .the grounds 
that the evidence shows that tbe force of the impac.t and the 
damage to the vehicles could all have been and 
page 123 ~ would have been a natural result of a lawful speed,. 
as testified to by the defendant, and that undet· 
the circumstances instructing the jury that any infere~ce of 
excessive speed may be drawn from this evidence is erroneous. 
Plaintiff's Instruction G (Granted}: 
. 
'' The Court instrncts the jnry that if they believ~ from the 
evidence that the defendant Ness wa.s proceeding along the 
super highway,, that he had the right of way over automobiles: 
entering the highway within 500 feet of bis approach to an 
intersection, but his right of way did not relieve him of the 
duty of maintaining a proper lookout or of keeping his car 
under proper control or within a reasonable speed under aU 
of the circumstances, and if t1Ie jury believe from the evi-
dence that the defendant Ness failed to keep a proper lookout 
or failed to keep his car under proper control, or that he 
operated the same at an excessive rate of speed, then such · 
acts, or either of them, constitute negligence and your verdict 
should be f'or the plaintiff." 
page 124 ~ Plaintiff's Instruction H (Granted):-
"The Court instructs the jury that if they believe from 
the evidence and the instructions of the Court that the plain-
tiff is entitled t~ recover they may in determining I1er dam-
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ages take into consideration her pain, suffering and mental 
anguish, any inconvenience, annoyance, worry, or any in-
ability to perform her normal duties or to enjoy normal 
pleasures, the expenses she has incurred and will in the fu-
ture incur in endeavoring to be cured and relieved of the per-
, sonal injuries she sustained, and in addition thereto reason-
able compensation for permanent disability, inconvenience 
and disfigurement, if any she may suffer as a result of the 
injuries.'' 
Defendant's Instruction D-.1 (Granted): 
I 
"The Court instructs the jury that the only charge of neg-
ligence in this case is that the defendant, Captain Ness, op-
erated his car in a reckless, careless and negligent manner; 
that is to say, this case is based on neg·ligence, and negligence 
can not be presumed from the mere happening of an accident. 
On the contrary, Captain Ness is presumed to have exercised 
all due and proper care in the operation of his automobile 
and this presumption remains with him until such time as 
the· contrary is shown to the jury by a preponderance of the 
evidence. The burden is not only on the plaintiff to prove 
that Captain Ness was negligent, but that his 
page 125 ~ neg·lig·ence was the proximate cause of the acci-
dent. This burden rests upon the plaintiff 
t:firoughout the entire case and-applies ~t every stage thereof, 
and if the plaintiff fails in this burden of proof you must find 
for the defendant.'' 
Mr. Pitchford: The plaintiff excepts ~o the granting of 
Defenda11t's Instruction D-1, for it in effect tells the jury 
that the defendant is presumed to be free of negligence, when 
such is not the law; the law makes no presumption from the, 
mere happning of an accident. 
Defendant's lnstrwction D-2 (Granted): 
"The Court instructs the jury that the speed limit at the 
time of this accident was 50 miles an hour at and approaching 
the place on State Highway No. 258 where the collision oc-
curred.'' 
Mr. Baker: The plaintiff excepts to the gTanting of De-
fendant's Instruction D-2 in its present form for the rea-
son that it is misleading to the jury and would tend to create 
the impression that 50 miles per hour is not only the lawful 
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speed, but any speed under 50 miles per hour would be a 
proper speed and not exce~sive under the conditions at the 
time of the accident. ' 
Defendant's lnstrwction D-, (Granted): 
page 126 ~ "The Court instructs the jury that an auto- n 
mo bile proceediµg along an arterial highway has 
tl1c right to assume, until the contrary plainly appears, that 
an automobile entering froni a secondary road on which there 
is a stop sign, will yield the right-of-way to the car upon the 
highway and will not enter the highway without seeing that 
such movement can be made with safety. 
If you believe from the evidence in this case that at the 
time the Manuel car entered the highway Captain Ness was 
operating his car in a prudent manner relying upon the as-
sumption that any car entering from the intersecting road 
would yield him the right-of-way and that after he saw the 
Manuel car crossing the highway he did not have sufficient 
time to stop his car, then you shall find for the defendant." 
Defendwnt's lnstriwtion D-5 ( Gram.ted): 
'' The Court instructs the jury that you can not base a ver-
dict on g11ess work or conjecture but must be governed by the 
evidence given by the witnesses and the law given by the 
Court.'' 
Defendant's Instruction D-6 (Granted): 
"The Court instructs the jury that if you believe from the 
evidence that Captain Ness was confronted with a sudden 
emergency not of his own making, he would not be held ac-
countable for actions which may not, under the 
page .127 ~ circumstances, have been the wisest course.'' 
Plaintiff's Instruction D (Refused): 
"The Court instructs the jury that as the defendant ap-
proaehed the intersection at which the collision occurred, it 
became and was his duty to drive his vehicle at a lawful rate 
of speed, to bring and keep the same under proper control, to 
maintain a prudent lookout ah~ad, and to f ollo'w such course 
of action to avoid a collision with the vehicle in which the 
plaintiff was riding as a passenger as would have been fol-
lowed by a reasonably prudent person under all of the con-
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ditions tl1en obtaining; and if you believe from the ·evidence 
that the defendant was operating his vehicle at an unlawful 
rate of speed, or that he had otherwise. failed to have the 
:same under proper control, or that he failed to keep a proper 
lookout ahead, or that he failed to ohange the course of his , 
vehicle at a time when the same could have been done with 
isafety and that a reasonably prudent person would have '.SO 
,cbattg-ed his course; and if you further believe that the actii-
,dent could have been avoided but for one or more of the fc:,re-
going· acts or omissions and that as a proximate result thereof 
i:he plaintiff suffered the injuries complained of, then ;ou 
'Shall find a verdict for the JJlaintiff . .,' 
page 128} Plaintiff.'s Instruct-io11, H (Refused): 
''The Court instructs the jury that if you find a verdict for 
· the plaintiff then in fixing her damages you shall: 
FIRST : A 'ward her such sum as you may consider fair 
:and just to compensate her adequately for her pain, suffering, 
.and mental unguish that she has suffered as a resnlt of the 
injuries complained of. 
SECOND: You shall add thereto such sum as you.may con-
·sider fail- and just to compensate her adequately for the dis-
ability that she has sustained as a result of her injuries, as 
well as the inconvenience, annoyance, and wotry that she 
hos suffered by reason of her inability to perform her normal 
duties and to enjoy normal pleasures by virtue of the dis-
abling nature of her injuries. 
THIBD : You shall further add thereto such sum as vou 
may ~onsider reasonably fair and just to compensate 0her 
adequately for the expenses that she has incurred in an at-
tempt to effect a recovery from her said injuries; as well as 
:such expenses as have been incurred in securing the per£orm-
ance of those duties normally performed by the plaintiff but 
which by virtue of her said injuries she has been unable to 
perform. ' 
~,OURTH: And if you believe from the evidence that the 
injuries sustained by the plaintiff are permanent and lasting 
then you shall further add such sum as may seam 
page 129 } reasonable and just to compensate her adequately 
for such expenses as she may be reasonably ex-
l)ected to incur in the future in art attempt to effect a cure 
,or further minimize the e:ff ect of said injuries, as well as 
'Such expense as she may be reasonably expected to incur in 
securing the performance of those duties normally performed 
96 Supreme Court of Appeals elf Virginia 
by her· but which by virtue of her disability she will be unable 
to perform; and.in addition there.to such sum as may seem 
reasonable and ju~t to compensate her for the continuing: 
pain, suffering, _·mental · ang,rlsh, inconvenience, annoyance,. 
worry and disfigui·ement that I she will continue to suffer by 
reason of the permanent nature of her said injuries. 
Your verdict; ~hich shall ~e the total of the foregoing 
amounts allowed by you,. sha.P. not exceed the sum of $15,-
000.00.'' i 
The instructions: weTe read, by the Court to the jury. 
The case was argued by counsel for the respective parties .. 
The jury retired to consider its verdict and returned with 
the following : 
· ''Vve, the jury, :find for the plaintiff on the issue joined 
and assess the damages at Ten thousand Dollars ($10,000.00}~ 
(Signed) W. W. SCOTT, JR., Foreman.'" 
page 130 ~ 1\fr. Herbert: I wish to make a motion to set 
aside the verdict ~s contrary to the law and the-
evidence, and would like to have an opportunity to nave the 
record prepared and argued before your Honor at a future , 
date. · 
The Court: I will reserve decision until the record is pre-
par~d .. 
page 131 r JUDGE'S CERTIFICATE. 
I, Frank A .. Kearney, Judge. of the Circuit Court of Eliza-
beth City Cour,.ty, Virgini~, who presided over the foregoing 
trial in the case of Leatha Manuel v. P. J. Ness, tried in said 
Court in Hampton, Virginia, on November 22nd, 1946, do 
certify that the foregoing· is a true and correct copy and re-
port of all the evidence,. together with all notices, objections,. 
and exceptions on the part of I the respective parties, the· ac-
tion of· the Court in respect tnereto, all the instructions of:... 
fered, g·ranted and refused, the exhibits, and all other inci-
dents and exceptions of the respective parties as ·herein set 
forth. 
I do further certify that the attorney fo-r the plantiff had 
reasonable notice, in writing, given by counsel for the de-
fendant, of the time and place when the foregoing report of 
the testimony, instructions, exceptions, and other incidents of' 
the trial would be tendered and presented to the undersigned 
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for signature and authentication, and that the said report was 
·presented to me on the 11th day of February, 1947, within 
less than sixty days after the entry of :final judgment in said 
cause. 
Given under my band this 11th day of February, 1947. 
FRANK A: ·KEARNEY, 
Judge of the Circuit Court of Elizabeth 
City County, Virginia.· 
page 132 ~ I, R. E. ·wnson, Clerk of the Circuit Court of 
Elizabeth City County, Virginia, do hereby cer-
tify that the foregoing is a perfect transcript of the record 
of the notice of motion for ,J udg·ment heretofore pending in 
this Court between Leatha Manuel, plaintiff, and P. J. Ne5s, 
defendant, as the same now appears from the original papers 
and records on :file in my office. 
I further certify that the notice required by law to be given 
by the appellant to appellee, upon application made to me 
for a franscript of the record has been duly given ; is filed 
among the origfoal papers in this of flee and is copied in this 
record. 
I further certify that the bond required by Court in the 
amount of $300.00, with approved security conditioned ac-
cording to law, was entered into as required by order of 
Court. 
Given under my hand this 19th day of February, A .. D. 
1947. 
(Seal) 
R. E. WILSON, . 
Clerk Circuit Court of Elizabeth 
City County, Virginia. 
By DIANA C. LOCKWOOD, 
Deputy Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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